COMMISSIONERS.

RALPH W. E. DONGES, President,
THOMAS ]J. HILLERY,

JOHN ]J. TREACY,*

WINTHROP MORE DANIELS.*

FRANK H. SOMMER, Counsel,
ALFRED N. BARBER, Secretary.

*By appointment of Governor James F. Fielder, Mr.
Treacy qualified April 14th, 1914, as the successor of Mr.
Daniels, who resigned following his appointment as a
member of the Interstate Commerce Commission.



REPORTS

OF THE

Board of Public Utilily Commissioners

OF THE

STATE OF NEW JERSEY

VOLUME II.

June 9, 1913, to May 12, 1914.

PUBLISHED BY THE BOARD.

DISPATCH PRINTING COMPANY.
UNION HILL, N. J.

1916.

LY



This volume, containing Findings and Decisions
of the Board of Public Utility Commissioners, is
published in accordance with the provisions of
Section 7 of ‘“An Act Concerning Public Utilities;
to Create a Board of Public Utility Commissioners
and to Prescribe its Duties and Powers’’ (Chap-
ter 195, Laws of 1911).

Only such Findings and Decisions are included
as in the judgment of the Board come within the
scope of Section 7.

This volume should not be confused with the
report which, under Section 14 of the Act, the
Board is required to make to the Governor

annually.
231718



TABLE OF CASES REPORTED.

A.

AMERICAN MALT CORPORATION, and American Malting Co.,..
ATLALNTIC CITY ELECTRIC CO., Stock Transfer,........c.c.oc....
ATLANTIC CITY RAILROAD CO., Ocean City v8., ccooeecoueeccns

BOARD OF EDUCATION, PEQUANNOCK, ete., vs. Erie
R. R. Co.,
BUTLER, BOROUGH OF, vs. Butler Water Co., ..cccoeeveeereereeeeenee

C.

CENTRAL RAILROAD CO. OF N. J.,, Roselle and Roselle
Park vs.,
CHITTICK, JAMES, vs. New York Telephone Co,, ...............
COOK, et al., GEORGE, vs. Wells Fargo and Co., ...ccccceeeeieeceanunncene
COURT DECISIONS—
American Malt Corporation et al., vs. Board of Public Utility
Commissioners (N. J. Sup.),
Public Service Electric Co. vs. Board of Public Utility Com-
missioners and Plainfield (N. J. Sup.),
Public Service Railway Co. vs. Board of Public Utility Com-
missioners, Clay St. Bridge (N. J. Sup.), «eoceeeecaoeneneeees
West Jersey & Seashore R. R. Co. vs. Board of Public Utility
Commissioners, Lease (N. J. Sup.),
CURTIS, G. A. vs. Tintern Manor Water Co.,

DAVIDSON, W. S. vs. Public Service Railway Co., ....ccceceecaececcraracen
DELAWARE & RARITAN CANAL et al.,, New Brunswick vs.........
DELAWARE, LACKAWANNA & WESTERN R. R. CO., Morris-

town and Erie R. R. et al,, vs.,

EASTON GAS WORKS, in re Rules,
EAST RUTHERFORD wvs. Erie R. R. Co.,
EGENOLF, PETER, vs. New York Telephone Co., .....cccccecevevrnencnn
ELECTRIC STANDARDS,

iti

PAGE.
401
332
391

207
111

386
210
6514

414
483

201

67
19

244
378

393

32
471
27



v TABLE oF CASES REPORTED.

ERIE RAILROAD—
Accident, Jersey City Train Shed,

Accident, Leonia,

East Rutherford, vs.,

Glen Rock Civic League, vs.,
Haskell Residents, vs.,

Jersey City, vs.,

Little Falls Taxpayers’ Business Men’s Ass'n., ¥8.,cccccceeeneunnn

Passenger Tariffs, etc.,
Paterson, in re 6th Avenue Crossing,

Pequannock Township Board of Education, et al., vs., ...........

Ridgewood, vs.,

F.

FARMINGDALE LIGHTING CO., in re Stock Issue, .........cccc........
FLEMER, INC., WM,, vs. West Orange Water Co., ....cccccceruererreceraacn

G.

GLEN ROCK CIVICS LEAGUE vs. Erie R. R. Co., .....cccneneec.

H.

HACKENSACK WATER CO., in re Stock and Bonds, ................
HASKELL, RESIDENTS OF, vs. Erie R. R. Co.y .ccoccureenceccccnnnnes
HIGHLANDS BOARD OF TRADE vs. United States Express Co.,

I.
IN RE—
Abandonment of Stations, L. V. R. R.,

Accident at Leonia, Erie R. R.,

Bonds and Collateral Trust Notes, N. Y. C. & H. R. R. R,,......
Bonds and Mortgage, N.Y.C. & H. R.R. R, oo

Bonds and Mortgage, Public Service Ry.,

Bonds and Stock Issue, Hackensack Water Co., .....cccceoeeee..ee..

Bonds, North Hudson County Ry.,

Bonds, Pledged as Collateral,

Lease, L. V. R. R. Co. of N. J. to L. V. R. R. Co,, .....cccecccuueee

Notes, Commonwealth Water & Light Co., ...

Ordinance, Buena Vista Twp., Millville Gas Light Co., ............
Ordinance, Ocean City, Ocean City Elec. Light Co., ....................

PAGE.

318

82

165
308
203
176

62
207
349

240
533

506
165
361

12
35
308
418
505
270
1
147
344
20
94

Ordinance, Phillipsburg, Phillipsburg’s Light, Heat and Power

Co.,

Ordinance, Weymouth Twp., New Jersey Gas Co., ....c.ccceccenueueun
352

Ordinances, Newark, Public Service Ry.,

Ordinances, Patrons Tele. Co.,

379

24
424
456



TABLE oF CASES REPORTED. v

PAGE.

Rates, Commutation, 296
Rates, Easton Gas Works, 393
Rates, Erie R. R. et al., Passenger Tariffs, ...........cccccccoccceeee... 176
Rates, Pleasantville Water Co., 374
Rates, Trenton Terminal R. R., 42
Rates, Wildwood Water Works, 218, 447
Rules, West Orange Water Co., 306
Stock, Farmingdale Lighting Co., . 240
Stock, Jersey Power Co., 364, 463
Stock, Ocean City Electric Light Co., 323

J.

JERSEY CITY wvs. Erie R. R. Co., 303
JERSEY POWER CO., Issue of Stock, 364, 463
K.

KELLY, RALPH S., vs. Middlesex Water Co., 213
L.

LEHIGH VALLEY R. R. Co., Abandonment of Stations at Newark
and Jersey City, 3
LEHIGH VALLEY R. R. CO. OF NEW JERSEY, Lease to Lehigh
Valley R. R. Co,, 147
LITTLE FALLS TAXPAYERS AND BUSINESS MEN’S ASS’N.
vs. Erie R. R. Co,, 203
LONG BRANCH et al. vs. Monmouth County Electric Co., -............. 102
LOURIE, NICHOLAS, vs. Public Service Gas and Electric Cos.,.... 499
M.
McBRIDE, JOS., vs. Public Service Railway Co., .ooceoooeeireicicannee. 375
McGLENNON, C. A,, vs. Public Service Railway Co., ....ccccceoeeureueene 180
MIDDLESEX WATER CO., Ralph S. Kelly v8., ococcoremreeeae. 213
MILLVILLE GAS LIGHT CO., Ordinance, Buena Vista Twp.,........ 20
MONMOUTH COUNTY ELECTRIC CO., Long Branch et al., vs.,,.. 102
MORRIS COUNTY TRACTION CO., Frank J. Nelson et al., vs..... 486
MORRISTOWN & ERIE R.R. et al,,vs. D.L. & W. R.R. Co. et al,, 68
N.
NELSON, et al.,, FRANK J. vs. Morris County Traction Co,, .......... 486
NEWARK, Ordinances, Public Service Railway Co. et al.,.......... 352, 424
NEWARK BOARD OF STREET AND WATER COMMIS-
SIONERS vs. Pennsylvania R. R. Co., 137




vi TABLE OF CASES REPORTED,

PAGE,
NEW BRUNSWICK, ETC., vs. Delaware and Raritan Canal Co.
et al., 378
NEW JERSEY AND PENNSYLVANIA R. R. CO,, in re Ser-
vice, etc., 174
NEW JERSEY GAS COMPANY, Ordinance, Weymouth Twp.,
Atlantic County, 24
NEWTON vs. Newton Gas and Electric Co., 493

NEW YORK AND LONG BRANCH R. R. CO., South Amboy vs., 2Ib
NEW YORK AND NEW JERSEY WATER CO., In re Bond and

Trust Notes, 35
NEW YORK CENTRAL AND HUDSON RIVER R. R. CO,,

Mortgage and Bonds, 308
NEW YORK TELEPHONE COMPANY—

Chittick, James, vs., 210

Egenolf, Peter, vs., 471

Postal Telegraph-Cable Co., vs., 268
NORTH WILDWOOD, Rates Wildwood Water Works Co., .............. 447

1
o.
OCEAN CITY, vs. Atlantic City R. R. Co., 391
OCEAN CITY ELECTRIC LIGHT CO., Ordinance, Ocean City,.. 94
OCEAN CITY ELLECTRIC LIGHT CO., Stock Transfer, ............ 382
)
P.

PATERSON, SIXTH AVE. CROSSING, Erie R. R, ....cccccooeuruurnnn... 62
PATRONS TELEPHONE CO., In rg Ordinances, .....ccccccovemeeemmencecne 456
PENNSYLVANIA RAILROAD—

Lease of W. J. & S. R. R,, 46

Newark Board of Street & Water Comm’rs., vs, ....ccccceunnneee. 137

Phillipsburg Horse Car R. R., Second Crossing, ......ccccceceeeeeecene 27

B. F. Samsel, vs., 455

C. Taylor, vs., 251
PHILLIPSBURG HORSE CAR R. R,, Crossing Over P. R. R,,........ 27
PHILLIPSBURG’S LIGHT, HEAT AND POWER CO., Ordinance, 379
PLAINFIELD wvs. Public Service Electric Co., 47
PLEASANTVILLE WATER CO., In re Rates, ......ccooooerivnneee. 374
POSTAL TELEGRAPH CABLE CO. vs. New York Tele. Co,, ........ 258
PUBLIC SERVICE ELECTRIC CO.—

N. Lourie, vs., 499

Plainfield, vs., 476
PUBLIC SERVICE GAS CO,—

N. Lourie, vs., 499

Charles Reincke, vs., 489

Saddle River Township, vs., 821




TABLE oF CASES REPORTED.

vii

PAGE,
PUBLIC SERVICE RAILWAY CO.—
Bonds, In re, 270, 418
W. S. Davidson, vs., 244
Joseph McBride, vs., 375
Cornelius McGlennon, vs., 180
Ordinances, Newark, 352, 424
R:
REINCKE, CHARLES, vs. Public Service Gas Co., .....ccceeouun..... 489
RIDGEWOOD vs. Erie R. R. Co., 349
ROSELLE AND ROSELLE PARK vs. C. R. R. Co of N. J.,........ 386
}
8.
SADDLE RIVER TOWNSHIP vs. Public Service Gas Co,, ............ 321
SAMSEL, JR.,B. F.,vs. P.R. R,, 455
SOUTH AMBOY »s. N. Y. & L. B. R. R,, 215
T.
TAYLOR, C, vs. P. R. R,, 251
TINTERN MANOR WATER CO., G. A. Curtis, v8., «cceeeeeerennnnes 19
TRENTON, HAMILTON AVENUE RESIDENTS, vs. T. & M. Co.
T. Corp., 18
TRENTON TERMINAL RAILROAD CO., Rates for Milk Ship-
ments, 42

u.

UNITED STATES EXPRESS CO., Highlands Board of Trade, vs., 361

W.
WELLS FARGO AND CO., George Cook et al., v8., ...cccoceeeiecee. 514
WEST JERSEY AND SEASHORE R. R, Leaseto P. R. R,, .......... 46
WEST ORANGE WATER CO., William Flemer, Inc., vs., ............ 533
WEST ORANGE WATER CO., In re Rules, 306
WILDWOOD vs. Wildwood Water Works Co., 218

WILDWOOD WATER WORKS CO., North Wildwood, vs., ............ 447



viii TaBLE oF Cases CITED.

TABLE OF CASES CITED.

American Union Express Co. vs. Robinson, 72 Penn. St. 274, ............
Asbury Park and S. G. Ry. vs. Neptune Twp., 73 N. J. Eq. 323,........
Atchinson, T. and S. F. Ry. Co. vs. I. C. C. et al, 188 Fed

Rep. 229,
Atchison, T. and S. F. R. Co. vs. State, 23 Okla. 210.......ccoeereceneeeeee
Atlantic Highlands Gas Co., In re Shrewsbury Twp. Ordinance,

Vol. I N. J. P. U. C. Reports 7,

Baldwin vs. American Express Co., 23 Ill. 201, .......cconeemecenennn. 516,
Bates Co. vs. Payne, 194 U. S, 106,
Black vs. Delaware and Raritan Canal, 24 N. J. Eq. 455, ............ 49,

Bracken vs. Smith, 12 Stew. 169,
Bradley vs. Bryan, 43 N. J. Eq. 396,
Brown and Brown Coal Co. vs. Grand Trunk Ry. Co., 124 N. W.
Rep. 528,
Bullard vs. American Express Co., 107 Mich. 95, .................. 515,
Burke vs. City of Water Valley, 87 Miss. 732, :
Burlington vs. Estlow, 14 Vr. 13,
Burr vs. Adams Express Co., T1 N. J. L. 263, .....ccooerrreereeenn 516,
Buttfield vs. Stranahan, 192 U. S. 470,

Camden and Amboy R. R. vs. Briggs, 22 N. J. Law, 623, ............
Camden vs. Varney, 34 Vr. 325,
Chicago R. I. and P. Ry. Co. et al., vs. State, 24 Okla. 370, ...............
Chicago vs. Northwestern Mutual Life Ins. Co., 218 Ill,, 40, ..............
Chicago, Milwaukee and St. Paul R. Co. vs. Becker, 32 Fed. 849,....
Clark vs. Butler, 32 N. J. Eq., 664,
Coe vs. N. J. Midland Ry. Co., 80 N. J. Eq., 440, .....ccccoiriiiiaane.
Coler vs. Tacoma Ry. and Power Co., 64 N. J. Eq. 117, ..
Colgate vs. United States Leather Co., 76 Eq. 229, ...................
Consumers’ Gas Co., Ordinance, Millville, Vol. I N. J. P. U. C.
Reports 650,
Covington, City of, vs. Rotterman, 128 Ky. 336,

Daly vs. N. Y. and Gr. L. R. R. Co., 55 N. J. Eq., 595, ...ccceceriicens
Davis vs. Town of Harrison, 46 N. J. L. 79,
De Genther vs. Home, 29 Vr. 180,
DeLazier vs. Passaic Water Co., Vol. I N. J. P. U. C. Reports 639,..

PAGE.
518
100

617
531

370

519
202
152
452
422

398
520
536
452
519
202

152
4563
531
536

83
421
535
334
416

370
536

421
108
452
122



TaBLe oF Cases CITED. ix

PAGE.
Den. ex dem. Crowther et al., vs. Lloyd et al., 31 N. J. L, 393,.......... 185
Downes vs. Pacific Express Co., 135 Mo. App. 830, ......c.coeoecerercenenn 519
Eastern Tele. and Tele. Co., 2 Ordinances, Cape May County and

Avalon, Vol. I N. J. P. U. C. Reports 733, 370
Eastern Tele. and Tele. Co. vs. Board of Public Utility Commis-

sioners, 89 Atl. Rep. 924, 202
East Orange vs. Suburban Electric Light and Power Co., 69 N.

J. Eq. 563, 98
Elkins vs. the C. & A. R. R. Co,, 36 N. J. Eq. 5, 152
Erie R. R. Co. vs. Board Public Utility Commissioners, 89 Atl.

Rep. 1001, 202
Erie R. R. Co. vs. D.,, L. & W. and M. and E. R. R. Co. 21 N. J.

Eq. 283, 286, 162
Express Cases, 117 U. S, 18, 518
Express Co. vs. Holland, 109 Ala. 362, 520
Express Rates, In re, 24 1. C. C. 394, 522
Gregory vs. Inhabitants of Adams, 14 Grey (Mass.) 242, ................. 183
Haines vs. Cape May, 23 Vr. 130, 452
Heineman Lumber Co. vs. Wells Fargo & Co., Wis. R. R. Com.,,........ 522
Hopler vs. Cutler, 34 Atl. 746, 422
Hudson and M. T. & T. Co. vs. Linden Twp. Committee, 76 Atl.

Rep. 4456, 444
Hugg vs. Ivins, 30 Vr. 139, 59
Humphreys vs. Bayonne, 56 N. J. L. 241, 108
Hutchinson vs. U. S. Exp. Co., 63 W. Va. 128, 521

In the matter of hearings as to whether the existing schedule of
rates of the Public Service Gas Co. for gas is just and rea-

sonable, Vol. 1., N. J. P. U. C. Reports, p. 438 37
Iowa Life Ins. Co. vs. Eastern Mutual Life Ins. Co., 64 N. J.

Law 340, 415
Interstate Tele. and Tele. Co. vs. Board of Public Utility Commis-

sioners, 86 Atl. Rep. 363, 52, 61
Jersey City and Bergen R. R. Co. vs.. Jersey City and Hoboken

Horse R. R. Co., 20 N. J. Eq. 61, 108
Jersey City and Hoboken Horse R. R. Co. vs. Jersey City and Ber-

gen R. R. Co., 21 N. J. Eq. 550, 108
Jersey City vs. Town of Harrison, 42 Vr. 69, 4563

Kansas City Southern Ry. Co. vs. State, 27 Okla. 806, ........................ 531



b TaBLE oF Cases CITED.

PAGE.
LaCrosse vs. LaCrosse Gas and Elec. Co., 145 Wis. 408, ................ 450
Lake vs. Ocean City, 62 N. J. Law 160, 98, 108
Leeds vs. Atlantic City, 23 Vr. 332, 61
Linne vs. Bredes, 48 Wash. 540, . 536
Long Branch Commission, The, vs. Tintern Manor Water Co., 70

N. J. Eq. 71, 109
Louisville and Northern R. Co. vs. Motley, 219 U, S. 485, ................. 484
Manitowoc vs. Manitowoc and Northern Trac. Co., Wis. 129 N. W.

925, 110
Manitowoc vs. Manitowoec and Northern Trae. Co., 146 Wis. 13,........ 450
Mathis vs. Voorhees, 52 Vr. 26, 59, 61
McShane Manufacturing Co. vs. Kolb, 59 N. J. Eq. 146, ................... 422
Metropolitan St. Ry. Co. vs. Walsh, 197 Mo. 392, ......ccccoeeeereennen 185
Michie #s. N. Y., N. H. and H. R. R. Co., 151 Fed. Rep. 694, ............ 83
Mills vs. C. R. R. Co. of N. J., 41 N. J. Eq. 1, 152
Milwaukee Electric Ry. and Light Co. vs. R. R. Commission, 153

Wis. 592, 450
Mooney vs. Edwards, 22 Vr. 479, 59
Newark vs. Lewis, Commissioner, 53 Vr. 278, aff’d. 64 Vr. 802,........ 61
N. J. B, L. and 1. Co. vs. Bachelor, 54 N. J. Eq. 600, ............ccccccceeecee 422
N. J. Steam Navigation Co. vs. Merchants Bank, 47 U. S. 344,........ 518
New Orleans G. L. and B. Co. vs. Paulding, 12 Rob. (La.) 378,........ 535
Passaic vs. P. S. Corp. of N. J., 76 N. J. Eq. 8379, occeoieeeeeceeeeenes 100
P. R. R. vs. Atlantic R. R. Co., 23 N. J. Eq. 441, ................. 152

Phillips vs. N. Y. and Boston Despatch Co., 15 I. C. C. 631,
Pfister, et al., vs. Milwaukee Elec. Ry. Co., Wis. 53 N. W. Rep. 27,.... 172
Point Pleasant Electric Light Co. vs. Bay Head, 62 N. J. Eq. 296,.... 98
Poole vs. Paris Mountain Water Co., 81 S. C. 438, .................... b37

Protection B. and L. Ass'n. vs. Knowles, 54 N. J. Eq. 619, . 421
Public Service Corp. vs. Westfield, 80 N. J. Eq. 295, 100
Public Service Ry. Co. vs. Board of Public Utility Commissioners,

et al, 450

Raritan and Del. Bay R. R. Co..vs. Del. and Rar. Canal and C.

and A. R. & T. Co., 18 N. J. Eq. 546, 570, ....ccceoeeveeareeaenn.e. 152
Richardson vs. Int. Pottery Co., 63 N. J. Law 248,
Robotham vs. Prudential Ins. Co., 64 N. J. Eq. 673,
Roche vs. Jersey City, 11 Vr. 257, 453
Rutherford vs. Hudson River Traction Co., 78 N. J. L. 227, ............ 109




TABLE oF Cases CITED. xi

PAGE.
St. Louis and S. F. R. Co. vs. Newell, 256 Okla. §02, ........................... 531
St. Louis and K. C. Ry. Co. vs. Eby, 162 Mo. 606, 185
South Englewood Imp. Ass’'n. vs. N. J. and H. R. R. and F. Co.,

Vol. I N. J. P. U. C. Reports 221, 104
State vs. Atlantic City and Shore R. R. Co., 77 N. J. L. 465,.....1562, 336
State, ex rel. vs. Superior Court, 67 Wash. 49-51, 450
State, ex rel. vs. Adams, 171 Ind. 138, 521
State, Morris Canal and Banking Co. vs. Love, 37 N. J. L. 60,.......... 339
State, Inhabitants Phillipsburg, et al., vs. Public Utility Com-

mission, 450
Stevens, et al., vs. Borough of Merchantville, et al.,, 62 N. J. Law

1617, 98
Stewart vs. Lehigh Valley R. R. Co., 88 N. J. L. 505, ........cccccereeeeeee. 152
Stockton vs. C. R. R. Co., 50 N. J. Eq. 68, 152
Strauss vs. American Express Co., et al., 3 W. R. C. R. §56,.............. 517
Sussex R.R.vs. M.&E. R. R, 20 N. J. Ec. 542, ..., 4
Taylor vs. Lambertville, 43 N. J. Eq. 107, 188, 99
Taylor vs. Public Service Corp. of N. J., 75 N. J. Eq. 374, .............. 100
Turner vs. Revere Water Co., 171 Mass. 329, 535
U. S. vs. New Orleans R. R., 12 Wall 362, . 421
Upton, et al., vs. South Reading R. R. Co., 8 Cush 600 (Mass.),........ 185
Wall vs. Utah Copper Co. et al.,, 70 N. J. Eq. 17, coriroerieerecens 53
Wallace »s. Silsby, 42 N. J. L. 1, : 422
Warren vs. Finn, 84 N. J. Law 206, 202
Warren vs. Pinn, 66 N. J. Eq. 353 335
Way, et al., vs. American Grease Co., 70 N. J. Eq. 263, ........cc...c.... 53
Wilson v»s. Hudson, 32 N. J. L. 365, 202

Witbeck vs. Holland, 45 N. Y. 13, 516, 518



xii TABLE oF StaTuTES CITED.

TABLE OF STATUES CITED.

PAGE.
Compiled Stat. 4221, Sec. 6, b4
(Application—W. J. & S. R. R. Co. for approval of lease to
Pennsylvania R. R. Co.)

Laws of 1909, p. 282, Sec. 3, 63
(Crossing 6th Ave., Paterson, over Erie R. R. tracks.)

P. L. 1884, p. 33!, 9%

P. L. 1886, p. 389, 99

P. L. 1897, p. 107, 99

P. L. 1898, p. 458, 100

P. L. 1906, p. 50, 100

(Application Ocean City Electric Light Co. for approval of
ordinance.)

P. L. 1885, p. 324, 153
P. L. 1898, p. 235, _ 153
P. L. 1908, p. 645, 153
P. L. 1906, p. 266, 154
P. L. 1904, p. 314, 154
P. L. 1908, p. 645, 155
P. L. 1898, p. 236, 156
P. L. 1910, p. 631, 166
P. L. 1903, p. 645, 157
P. L. 1911, p. 374, 159
P. L. 1903, p. 189. 160, 161
(Application Lehigh Valley Railroad Co. of N. J. for approval
of lease to Lehigh Valley R. R. Co.).
P. L. 1911, p. 874, 169
(Hackensack Water Co.—In re issue of $250,000 bonds.)
P. L. 1906, p. 730, 171
P. L. 1911, p. 874, 172
(In re utilities pledging bonds as collateral.)
P. L. 1913, Ch. 361, 182
P. L. 1918, p. 7717, 202
P. L. 1911, p. 388, 202
1 Comp. St. 1910, p. 405, 202
(C. A. McGlennon vs. P. S. Ry. Co.)
P. L. 1896, p. 294, 336
P. L. 1896, p. 278, 337

P. L. 1896, p. 293, 337



TABLE oF STATUTES CITED. xiil

PAGE.

P. L. 1896, p. 322, 340
(Ocean City Elec. Light Co.—Transfer of Stock.)

Chap. 14, P. L. 1913, 347
Issue of notes.—Commonwealth Water and Light Co.)

Chap. 19, Laws 1913, 402

Sec. 104, C. S. 1659, 415

Sec. 49, C. S. 1630, 416
(In re Merger American Malt Corp., et al.)

P. L. 1918, Chap. 82, 425, 444
(In re Newark Ordinances.—P. S. Ry. Co.)

Laws, 1899, p. 159, 464
(In re Rates Wildwood Water Works Co.)

P. L. 1913, p. 27, .. 484

(Inhabitants City of Plainfield vs. P. S. Elec. Co.)






- “
s’ en

No. 111.  : -..
IN THE MATTER OF THE APPLICATION OF THE Limrdﬁ VavLLey
RarLroAD COMPANY TO ABANDON STATIONS OF THE Pmn-
SYLVANIA RATLROAD COMPANY AT MARKET STREET, an- .
ABK, AND JERsEY CrTY, NEw JERSEY.

Opinion of the Board, stated at hearing. held on February 14th, 1913, that
change by the Lehigh Valley Railroad Company from terminal station of
the Pennsylvania Railroad Company at Jersey City to the terminal of the
Central Railroad Company was an eviction and not an abandonment, upheld
on rehearing.

E. H. Boles and R. W. Barrett, for the applicant.
Alan H. Strong, for the Pennsylvania Railroad Company.
Jackson E. Reynolds, for the Central Railroad Company.

Thomas G. Haight and Thomas J. Murphy, for the city
of Jersey City.

William C. Gebhardt, for various objectors from Hunter-
don county.

On January 7th, 1913, the Board received from the Le-
high Valley Railroad Company an application to abandon
the Pennsylvania Railroad stations at Jersey City, New
Jersey, and at Market street, Newark, New Jersey, and to
cease maintaining ticket agents for the sale of tickets at
said stations.

The Lehigh Valley Railroad Company at that time had
practically completed its own passenger station at Newark,
and planned to use it instead of the Pennsylvania station at
Market street, Newark.

(3)

P



4 REPORTS OF BOARD or ‘Pd!u.rc UTILITY COM MISSIONERS.

In re Abad‘dqmﬁenf of Stations by Lehigh Valley R. R.

The Lehlgh Valley Railroad Company had also entered
into, m ‘agreement with the Central Railroad Company of

e qu Jersey for the use of the latter’s terminal station at
] Jersey City, and planned to use said station instead of the

Pennsylvania passenger station at Jersey City.

The application filed with the Board was supposedly in
compliance with Chapter 195, III, 20, of the Laws of 1911.
This section is as follows:

“No railroad company shall, without first obtaining the approval of the
Board, abandon any railroad station, or stop the sale of passenger ‘tickets, or
cease to maintain an agent to receive and discharge freight at any station
now or hereafter established in this State, at which passenger tickets are
now or may hereafter be regularly sold, or at which such agent is now or
may hereafter be maintained.”

The application was originally set for hearing on Janu-
ary 17th, 1913, but was adjourned to January 31st, 1913,
when testimony was taken. On this latter date, on applica-
tion by W. C. Gebhardt and Thomas G. Haight, objectors,
the Board decided that briefs upon the Board’s power to
make the Pennsylvania Railroad Company and the Cen-
tral Railroad Company of New Jersey parties to the case
might be filed within two weeks’ time. On February 14th,
1913, the Pennsylvania Railroad Company, represented by
Alan H. Strong, and the Central Railroad Company of New
Jersey, represented by Jackson E. Reynolds, appeared and

. protested against their respective companies being made

parties to the proceedings. A brief was filed on February
12th, 1913, by the Lehigh Valley Railroad Company, repre-
senting that its original application for station abandon-
ment should be allowed. .

At the hearing at Newark on February 14th, 1913, the
objectors not appearing when the case was called, the Board
announced that
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In re Abandonment of Stations by Lekigh Valley R. R,

“m its opinion the matter (of the change of stations) is practically an evic-
tion and not an abandonment, and almost follows the ruling in the case of
the discontinuance of service by the New York, Susquehanna and Western
Railroad at the Pennsylvania station in Jersey City, and that the Board has
no jurisdiction in the matter.”

After the Board had remdered its opinion, W. €. Geb-
hardt appeared, and asked that the matter be reinstated on
the Board’s calendar, and be reopened and reheard.

Accordingly, February 28th, 1913, was fixed by the Board
for hearing argument on the motion to reopen the case; and
(provided that the motion was then allowed) to hear argu-
ment at the same time upon the original application and
objections thereto.

On February 28th, 1913, at the Court House, in Newark,
the case was reopened, and oral argument thereon was
heard, Messrs. Gebhardt, Strong and Barreit representing
their respective clients. Two weeks were allowed by the
Boarad for the filing of briefs.

Under date of March 20th, 1913, W. C. Gebhardt ad-
dressed a ecommunication to the Board, advising it of a de-
cision rendered by the Interstate Commerce Commission
in the case of the St. Louis, Springfield and Peoria Railroad
Company v. the Peoria and Pekin Union Railway Company.
This decision, it was contended, was pertinent to the case
pending, and the writer requested permission to furnish a
eopy of the epinion to the Board, and asked that the Board
withheld its decision in the pending case until a eopy of the
decision was furnished by him to the Board. He also re-
quested that a written opinion in the pending case be
rendered, so that either party, if it so desired, might seek
a court review of the Board’s findings.

Accordingly, a formal decision was withheld for the time,
the Board receiving from W. C. Gebhardt, on May 224,
1913, a eopy of the opinion in question.
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A study of the opinion in question (No. 2193) has not
sufficed to alter the decision first announced by the Board
on February 14th, 1913. This finding it hereby re-enun-
ciates. The Board also makes its memorandum of Novem-
ber 29th, 1911, In the matter of the discontinuance of use
of the Pennsylvania Railroad Station in Jersey City by the
New York, Susquehanna and Western Railroad Company,
part of the record in the present case.

The Board after an examination of opinion No. 2193 by
the Interstate Commerce Commission is not moved to re-
verse or alter its original decision of February 14th, 1913,
for the following reasons:

It appears from a study of opinion No. 2193, I. C. C.,
that the Peoria and Pekin Union Railway Company is
essentially a belt railroad. ¢‘It was constructed with the
express purpose of giving main-line railroads access to the
various industries in and out Peoria.’”” It had no main
line, and in one sense has no terminals, inasmuch as it is
practically all terminal. The opinion in this case amounts
practically to deciding that a belt-line railroad, under alle-
gation that it is a terminal, in the sense in which that term
is used in Section 3 of the Interstate Commerce Act, may
not refuse interchange of interstate traffic with a line hav-
ing feasible physical connection with said belt line, and thus
defeat the statutory requirement of through routing.

Section 3 of the Interstate Commerce Act in providing
for “‘all reasonable, proper and equal facilities for the
interchange of traffic’’ between connecting lines, expressly
stipulates that the obligation thus laid upon railroads “‘ shall
not be construed as requiring any such common carrier to
give the use of its tracks or terminal facilities to another
carrier engaged in like business.”’

So far as we are able to judge from I. C. C. opinion 2193.
the defendant in that case is not engaged in ¢‘like business’!
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with the complainant, and does not afford ‘‘terminal facili-

. ties”’ in the sense in which that term is used in Section 3
of the Interstate Commerce Act. The Lehigh and the Penn-
sylvania do engage in ‘‘like business.’”” The Pennsylvania
does afford *‘terminal facilities’’ in the sense in which that
term is used in Section 3 of the Interstate Commerce Act.
It seems to us, therefore, that if the Interstate Commerce
Act were to be construed with reference to Pennsylvania’s
termiunating its contract with the Lehigh, and requiring the
Lehigh to seek a new passenger terminal in Jersey City,
the Pennsylvania might properly cite Section 3 aforesaid
as its warrant in so acting. At all events, if the opinion
cited would require, at the instance of complaining pas-
sengers traveling in interstate journeys, that the Pennsyl-
vania allow the Lehigh, upon proper compensation, to con-
tinue to use the Pennsylvania’s passenger station in Jersey
City, there is nothing to prevent action being brought before
the Interstate Commerce Commission, where a determina-
tion of the matter can be had.

In the case before this Commission two sections of
Chapter 195 of the Laws of 1911 were cited by the objectors
as giving this Board authority to deny the application of
the Lehigh Valley Railroad Company, and to order a con-
tinued use by the said carrier of the Pennsylvania pas-
senger stations at Jersey City and at Newark.

One of these sections is cited, supra. It concerns the re-
quirement that the approval of this Board must be had
before a railroad company may abandon any railroad
station or stop the sale of tickets thereat (P. L. 1911, Ch.
195, I11, 20). As this Board said in its memorandum of

" November 29th, 1911:

“The abandonment of a station, such as is contemplated by section 20,
would seem to involve a wholly voluntary act, not an act taken even in part
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at the instance of a party empowered to require under provisions of am
agreement compliance with the suggested vacation thereof by the user.
There is an essential difference btween abandonment and eviction, etc.”

In this case the Lehigh Valley Railroad Company by an
agreement with the Pennsylvania Railroad Company used
the latter’s stations at Market street, Newark, and at Jersey
City. The annual payment for such use was named in the
agreement. The ninth section of the agreement is as
follows: "

“This agreement to take effect January 1st, 1894, and continue in effect
until January 1st, 1898, and thereafter until six months’ written notice shall
have been given by either party to discontinue the arrangement.”

On January 16th, 1912, the Pennsylvania Railroad Com-
pany notified the Lehigh Valley Railroad Company that the
arrangement would terminate August 1st, 1912. An ex-
tension of time until May 1st, 1913, was subsequently as-
sented to by the Pennsylvania Railroad Company. The
Lehigh Valley Railroad Company proceeded to make ar-
rangements for the use of a passenger terminal in Jersey
‘City with the Central Railroad Company of New .Jersey.
This new arrangement went into effect on May 1st, 1913;
and on the same date the Lehigh Valley Railroad Company
opened at Frelinghuysen avenue, Newark, its passenger
station, and discontinued the use of the Market Street
station at Newark of the Pennsylvania. The utilization of
‘its own passenger station at Newark by the Lehigh Valley
Railroad Company, and ite entry upon and use of the Cen-
tral’s terminal at Communipaw, by reason of a forced
cessation of use of the Pennsylvania stations at Newark
and Jersey City, are not such an abandonment as the statute
eontemplates.
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Another section of Chapter 195, Laws of 1911, which has
been cited by the objecting parties as empowering this
Board to require a continuance of the use of the former
stations by the Lehigh Valley Railroad Company is found
in I, 15:

“The Board shall have general supervision and regulation of, jurisdiction
and control over, all public utilities, and also over their property, property
rights, equipment, facilities and franchises, so far as may be necessary for
the purpose of carrying out the provisions of this act.”

This provision, it is contended, when taken in connection
with the Board’s power to require every public utility ‘‘to
furnish safe, adequate and proper service and to keep its
property and equipment in such condition as to enable it
to do so’’ (11, 17 (b) ), would empower the Board to deny
the Lehigh’s application and compel the’ continued use of
the Pennsylvania’s stations.

In the memorandum filed November 29th, 1911, in the
matter of the Susquebanna’s proposed discontinuance of
use of the Pennsylvania station in Jersey City, the ques-
tion is discussed how the Board might effectuate its dis-
approval of the proposed discontinnance of use of the
station in question, if it determined it must disapprove snch
diecontinuance of use. It is there said that:

“It does not appear to the Board that it could legally issue an order v
the Pennsylvania Railroad Company to waive its rights under the agreemest
and to permit the New York, Susquehanna and Western Railroad Company,
at the direction of the Board, to continue to use and occupy the tracks and
station.”

The same statement might be correctly made with refer-
ence to the present case, inasnuch as the Lehigh’s tenancy
of the station was on practically the same terms as tlm
Susquchanna’s.
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The General Railroad Act (Revision of 1903, as amended)
in II, 13, provides that

“no company organized under this act shall be authorized to take, use or
occupy, by condemnation, any franchise, lands or located route of any rail-
road or other corporation chartered for the purpose of facilitating trans-
portation, except for the purpose of crossing such land or route, and except

. the land of such corporation not necessary for the purpose of its franchise;
and no railroad under this act shall cross another railroad at grade at a less
angle than twenty degrees; provided, that a railroad may be located under
this act upon the surveyed route or location of any other railroad company
with the consent of such company.”

The inference from the section quoted is that it is the
policy of the State to allow the use of the roadbed and
tracks of one company by another only upon contractual
terms, mutually assented to by the two companies in ques-
tion. .

Moreover, the right conveyed by Section 1, 3, I, to a rail-
road company ‘‘To locate and determine its route, ete.,”’
and by Section 1, 3, II, ‘‘to acquire from time to time, and
hold and use, all such real estate and other property as may
in the judgment of its directors be necessary for terminal
purposes, etc.,,’’ would seem to substantiate the view that
inasmuch as opportunity is afforded for each railroad com-
pany to acquire the necessary right of way and terminal
properties for its own proper use and behoof, it cannot re-
quire another railroad company to afford to it the use of
that other railroad company’s tracks or terminals.

If a railroad company is permitted to locate its own
route, and to fix upon it its own terminal facilities; and if
in connection with said route and said terminals it affords
safe, adequate and proper service, and in all other respects
complies with the legal obligations incumbent upon it, there
seems no weighty warrant for the averment that at the
instance of objectors who will be less conveniently served
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than they would be under a continued use of the tracks and
terminals of another company, the lessee and lessor com-
panies can be compelled under the law to continue traffic
arrangements such as prevailed under a contract that has
legally been terminated.

The Board of Public Utility Commissioners in the memo-
randum of November 29th, 1911, went on record as follows:

“The possibility of creating in future another situation such as the present
one, whereby a terminal long in use can be changed under terms of a lease,
agreement or contract between the carriers in interest, without the possi-
bility of effective intervention or control by representatives of the State
or of the road’s patrons affected thereby, should be effectually and forever
barred out.”

The state of the law, however, remains as it was, when
this memorandum was issued. ]

The Board of Public Utility Commissioners, therefore,
determines that it is without jurisdiction to approve of the
application of the Lehigh Valley Railroad Company to
abandon the use of the Pennsylvania passenger station in
Jersey City and at Market street, Newark, and to discon-
tinue the sale of tickets and the maintenance of agencies at
said stations.

The Board of Public Utility Commissioners also, for
reasons recited above, will pismiss the complaints filed by
the objectors in this case, and pismiss the application made
that the Board disapprove the proposed change of stations
and order the continuance of service thereat by the Lehigh
Valley Railroad Company. An order will be so entered.

Dated June 9th, 1913.

ORDER.

This application having been duly heard, and the Board
having heard the complaints of the objectors in this case,
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and having on the date hereof made and filed a report con-
taining its findings of fact and conclusions thereon, which
said report is hereby referred to and made a part hereof,
it is orpErED that the application and the complaints filed
in this case be and they are hereby dismissed.

Dated June 9th, 1913.

No. 112,

IN THE MATTER OF THE ACCIDENT AT LEONIA, WHERE THE
Tracks oF THE NORTHERN RaiLroap Cross CENTRAL
AVENUE.

This matter was brought to the Board’s attention
through an accident, which occurred at Central Avenue,
Leonia, on May 21st, 1912, when a team of horses and a
wagon to which they were attached were struck by a train
on the Northern Railroad (one of the divisions of the Erie
Railroad). As a result of this accident, the Chief Inspector
for the Railroad Division of the Board recommended ‘‘that
the crossing be protected by a flagman while express trains
are passing over it.”’

Upon this recommendation a hearing was held by the
Board, at which the Erie Railroad Company was repre-
sented by T. H. Burgess, Assistant Commerce Counsel of
the company.

From the testimony given at the hearing it appears that
the accident above referred to was due largely to the negli-
gence of the driver, who failed to look in both directions as
he approached the crossing. His attention was riveted
upon a freight train standing near the crossing and although
motioned to keep back, he continued to look in the direction
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of the freight train and proceeded to cross, and was struck
by a train commg in the opposite direction.

- This crossing is protected at the present time by a bell,
- and according to the testimony there is a good view in either
direction for at least a mile, within twenty-five feet of the
crossing. From a census taken by the railroad company,
at the request of the Commission, it does not appear that
the traffic over this crossing is excessive. The recom-
mendation of the Inspector is that this crossing be pro-
tected by a flagman, while express trains are passing over
it, and he suggests that the helper to the station agent, who
is located near the crossing, perform this work.

The Board is of the opinion that to order protection of
this crossing, while certain trains are passing over it, by
an employee who has other duties at the station would be
a source of danger rather than protection, as. persons ac-
customed to using the crossing would be led to believe that
a flagman was stationed continuously upon said crossing,
and would, in a measure depend upon him to warn them of
danger. The recommendation is, therefore, not adopted.

Dated June 17th, 1913.

No. 113.

Resments or HAMILTON AVENUR
vs.
TeENTON AND MERCER COUNTY TRACTION CORPORATION.
Judged from the standpoint of present need for service and present pro-

vision of service along East Hamilton Avenue, petition for requirement of
additional service declined.
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Hewp—That double tracking at present is unnecessary to afford the service
now required.
* Recommended—That the Board of City Commissioners, the petitioner and
the respondent confer with a view to having double track laid on East
Hamilton Avenue within two years, upon condition that only temporary
paving repairs be undertaken by the city until the work of double tracking
is begun two years hence.

George W. Meredith, Carl F. Adams andA R. Chambers,
for the complainants.

Edward M. Hunt and Rankin Johnson, for the respondent
company.

On April 14th, 1913, a petition signed by nine residents
of Hamilton Avenue was filed with this Board, urging that
the respondent be required forthwith to double track Ham-
ilton Avenue between Chambers Street and Olden Avenue.

In support of this request, the petition alleged (1) that
frequent complaints had been made of the inadequacy of
the service upon the designated portion of Hamilton
Avenue; (2) that an insufficient number of cars is operated
thereon to accommodate the traveling public; (3) that the
single track on East Hamilton Avenue prevents the com-
pany from increasing materially the number of cars now
operated thereover; (4) that the prospective growth of the
community adjacent to East Hamilton Avenue coupled with
the present conditions of traffic, as above described, makes
certain the necessity of double-tracking this stretch in the
immediate future; and (5) finally that the intention of the
City of Trenton in the near future to repave East Hamilton
Avenue makes the immediate laying of double track by the
company desirable from the standpoint of the company, the
abutting property owners, and the users of the street gen-
erally.
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The petition also alleged that the street or roadway, on
this particular stretch of Hamilton Avenue is in a deplor-
able and, at times, an almost impassable condition.

The respondent company made answer to the complaint,
and a hearing was held in the case on May 13th, 1913, at
the State House, in the City of Trenton. Testimony was
introduced by the petitioners. Question was raised
whether in the absence of any franchise permitting the
company to lay double tracks on East Hamilton Avenue,
the Board could order the respondent company to install
such double track, even if the evidence disclosed that such
a change was desirable or necessary. It appeared to the
Board that, if adequate service should be established by
the evidence, there might be found a remedy not involving
the laying of a double track and it was resolved to con-
tinue the hearings. It was also announced that the Board
would order its Chief Inspector to investigate and report
upon the actual conditions involved in the complaint. Ac-
cordingly a second hearing was set for June 3rd, 1913,
which hearing was held. At this second hearing evidence
was introduced by both parties to the case, and the Board’s
Inspector put in evidence his report to the Board upon the
situation.

The present condition of the road or highway, on East
Hamilton Avenue, does not appear material in deciding
this case. Bad as the roadway is claimed to be between the
company’s tracks, that part of the street for which the
respondent company is in no wise responsible is said by
the complainants to be ‘‘equally bad, if not worse.”” As-
suming that the city intends speedily to repave East Ham-
ilton Avenue, this, matter will be promptly remedied.

The question resolves itself into the query whether the
service now afforded on East Hamilton Avenue by the re-
spondent company is safe, adequate and proper. In decid-
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ing this question it is right to take into consideration not
only the current requirements of service, but also the pro-
spective increase in the need for such service. This latter
consideration the Board may entertain under its power to
order extensions of the existing facilities of a company

“where, in the judgment of said board, such extension is reasonable and
practicable and will furnish sufficient business to justify the construction
and maintenance of the same, and when the financial condition of the said
public utility reasonably warrants the original expenditure required in
making and operating such extensions.” Laws of 1911, Chapter 195, II,
17 (e).

From the evidence it appears that the scheduled head-
way on East Hamilton Avenue is eight minutes, except in
commission hours when it is six minutes, which headways
appear to be the same over this entire line, even in the
central and more populous parts of the city; that the actual
headway, as found by the Board’s inspector, is not so fre-
quently or so materially different from the scheduled
headway as to be a cause for complaint under the present
eonditions. (Transcript of Testimony of June 3rd, 1913,
p- 5); that the interruption of street railway traffic by the
canal and railroad crossing on State Street would preclude
any guarantee of an uninterrupted uniform headway, even
if East Hamilton Avenue were double tracked; that the
passenger load upon cars running over the single track
stretch of the line is ordinarily less than the car’s seating
capacity.

Judged therefore from the standpoint of present need
for service and present provision of service along East
Hamilton Avenue the petition would have to be declined.

There remains the question whether the prospective need
of additional service along this section of the company’s
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A
line would warrant the imposing upon the company an

order to double track East Hamilton Avenue, forthwith.
The section of the report of the Board’s Inspector which
refers to the question just raised is as follows:

“If this census (of traffic on East Hamilton Avenue) taken as it was at
random so far as conditions were concerned is a criterion of the usual
service, there could not be much cause for complaint under the present
conditions, but the history of this section shows that it has been practically
built in the last ten years, and at the rate that new houses are being erected
another ten years will see this section as populous as any part of Trenton,
and in this event this section would be considerably hampered by having
its sole line of transportation single track.”

“The paving which will be put down by the city will probably not be re-
newed under fifteen years, and for this reason it would seem advisable for
the Traction Company to anticipate the future needs of this section, and
double track this portion of Hamilton Avenue. From a purely economic
standpoint, it would be an advantageous policy as a double track line would
of course build up the section faster, and the more houses that are erected
the more business would accrue to the company.”

The Inspector, Mr. Ingham, on the stand was asked:

“As I understand your conclusion, it is that service as rendered at present
is satisfactory, but that in view of the conditions, the location of this section
of Trenton, it will probably grow during the next ten years to a point where
a single track would not be sufficient to render satisfactory service?”’

His answer was:

“That is the general conclusion.”

It would not appear from this that the double tracking
of East Hamilton Avenue at present is necessary to afford
the service now required; nor that such double tracking if
deferred for the immediate present would prevent the
double tracking before such construction is rendered indis-
pensable by the requirements of service commensurate with
the demand therefor.
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The company contends that the present cost of this re-
construction would be about $34,000; that last year it
expended about $1,300 in welding and otherwise repairing
joints on this stretch of track at the instance of the County
Board of Chosen Freeholders and the Commissioners of
the City of Trenton, and is therefore warranted in the
reasonable expectation that the company would obtain
some considerable use of track thus welded. The company,
moreover, holds itself out to undertake to secure a fran-
chise to double track this section of 'line within ten years.
The company recites that since its incorporation it has
spent nearly $600,000 in improvements-and additions to its
property in Mercer County, and contemplates similar ex-
penditure this current year for over $100,000 for objects,
in its judgment, more imperative than double-tracking East
Hamilton Avenue. ’

In view of these facts the petition must be pismissEp.

- We nevertheless REcoMMEND in view of the proffer con-
tained in the statement submitted by the respondent to this
Board under date of June 9th, 1913, that the Board of City
Commissioners, the petitioners and the respondent confer
with a view to reaching an arrangement which seems to us
to involve double tracking of East Hamilton Avenue within
two years, upon condition that only temporary paving re-
pairs be undertaken by the city until the work of double
tracking is begun two years hence.

The proffer from the company is as follows:

“We are willing to begin negotiations with-the city for a franchise per-
mitting the construction of double track along the line in question, with
possible additional trackage that should be related to that which is naw
under discussion, such negotiation to be begun in time, allowing usual
delays in such matters, for construction in two years. * * * We make
this suggestion that we shall thus apply for such new franchise on the
supposition that the present paving program should be carried over from
this year.” '

Dated June 17th, 1913.
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ORDER.’

This case being at issue upon complaint and answer on
file, and having been duly heard and submitted by the
parties,-and full investigation of the matters and. things
involved having been had, and the Commission having, on
the date hereof, made and filed a report, containing itg find-
ings of fact and conclusions thereon, which said report is
hereby referred to and made a part hereof

It is orpERED that the complaint in this proceeding\be, and
it is hereby pismmssep. =

Dated June 17th, 1913.

No. 114.

G. A. Curtis
VS.
"TiNTERN MANor WaTER CoMPANY.

ORDER.

The Board of Public Utility. Commissioners after hearing
upon notice in the above entitled proceeding hereby, on this
twenty-third day of June, 1913, finds and determines that
rule eight (8) of the rules and regulations of the Tintern
‘Manor Water Company, which is as follows: ‘‘When water
is introduced into a property, a charge will be made for all
purposes for which it may be used, no allowance being made
for wells or other sources of supply,’’ is an unjust and un-
reasonable regulation, and fixes as a just and reasonable
regulation to be hereafter imposed, observed and followed
by said company in substitution for the regulation so found



20 REePORTS oF BoArD oF PusLic UtiLiTy CoMMISSIONERS.

Ordinance Buena Vista Township—Millville Gas Light Co.

and determined to be unjust and unreasonable the follow-
ing:

“In the case of persons having a private supply of water upon their
properties, and where no water whatsoever is used for stock or automobiles
from the mains of the Tintern Manor Water Company, no charge will be
smade for stock or automobiles.”

~ This order shall become effective July 14th, 1913.
Dated, June 23rd, 1913.

No. 118.

IN THE MATTER OF THE PETITION OF THE MILLvILLE Gas LicHT
CoMPANY FOR THE APPROVAL OF AN ORDINANCE Passep
BY Buexa Vista TownNsHIP. '

Approval of ordinance withheld. In case ordinance should be amended
by the Township Committee of Buena Vista so as to provide that nothing
contained in the ordinance shall be construed as in any way to limit or
affect the powers and duties now or hereafter vested by law in the Public
Utility Commission, or any body succeeding to its powers and duties, the
ordinance would be approved.

 ——

J. H. Gaskill and H. C. Bartlett, for the petitioners,

T. J. Grayson and Norman Grey, for the New Jersey Gas
Company.

By petition dated March 18th, 1913, the Millville Gas
Light Company asked this Board’s approval of an ordi-
nance passed by the township committee of Buena Vista
township on November 16th, 1912, granting permission to
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the aforesaid company to lay and maintain pipe lines and
mains on certain designated streets, roads, highways and
other public places within said township for the purpose of
supplying gas in said township as well as for the general
distribution of gas through the said pipe lines and mains.

The New Jersey Gas Company objected before this Board
to the approval by this Board of the ordinance in question.
Accordingly on March 25th, 1913, at the State House, in
Trenton, a public hearing was held at which the petitioner
and the objector were heard, and at which testimony was
submitted.

The objections urged were directed against the possibility
of the petitioner’s supplying said township with gas at a
profit at the rate specified in the ordinance, one dollar per
thousand cubic feet. The objector also contended that the
real object of the petition was to debar and prevent the
objector from obtaining an ordinance from the same town-
ship at a really profitable rate for gas, and also to prevent
the objector from securing the Board’s approval of an ordi-
nance obtained by the objector to supply gas in Weymouth
township. '

Mr. Franklin, superintendent of the Millville Gas Light
Company, testified that he believed his company could
profitably supply Buena Vista township with gas at a price
of one dollar per thousand cubic feet. Mr. Franklin’s esti-
mate of the cost of the extension will be found in the Tran-
script of Testimony, p. 20 sq. It will be found that the
estimate of the Millville Gas Light Company for the cost
of this extension is less than that presented by Mr. Hoy,
superintendent of the New Jersey Gas Company. The two
estimates are: Mr, Franklin’s, from $16,000 to $20,000; Mr.
Hoy’s, $23,000. Mr. Franklin counts on about 220 customers
(p. 20) ; Mr. Hoy on from 200 to 240 customers in Buena
Vista township (p. 24). Mr. Franklin testifies that in
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Landis township gas is sold by his company at a dollar per
thousand with a reasonable profit.

In this situation there is, we think, some considerable
‘presumption in favor of the petitioner’s contention that gas
in Buena Vista township can be supplied by the petitioner
-at a dollar a thousand at a reasonable profit.

The ordinance submitted by the petitioner seems to have
‘been properly passed in accordance with the provisions of
the ‘“Franchise Act.”’

The Board would therefore approve said ordinance were
it not for several features of the ordinance which seem to
delimit the authority and responsibility vested in this Board
by Chapter 195, Laws of 1911.

Section 2 of the ordinance, referring to the maximum
rate to be charged for gas, properly provides that said
section

“shall in no way interfere with the powers of the Board of Public Utility
Commissioners of the State of New Jersey to regulate charges and rates
for gas.” ’

Section 1114 provides:

“And at no time shall the price of gas sold in said township of Buena
Vista be in excess of the price charged consumers in Millville and Vineland;
provided, however, that this clause shall not apply in case of a competitive
gas war between rival companies.”

The implication of this section might seem to delimit
under certain circumstances the powers over rates vested
in this Board.

Similarly, sections 13, 14 and 15, preseribing for the in-
stallation of services, the exclusion of minimum charges for

‘meters in unoccupied houses, and the type of apparatus
used in connection with service pipe and its location, seem
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to imply a possible exclusion of the Board’s exercise of
- powers vested by law in the Board over said matters.

In a general way, the sections above cited (13, 14 and 15)
seem proper, but should circumstances arise requiring their
modification, the ordinance would seem to narrow the
power of the Board to require a public utility:

“to furnish safe, adequate and proper service, and to keep and maintain its
property and equipment in such condition as to enable it to do so.”

. The above-cited sections might also infringe the Board’s
powers, :

“after 'hearing, by order in writing, to fix just and reasonable standards,
classifications, regulations, practices, measurements or service to be furnished,
imposed, observed and followed thereafter by any public utility as herein
defined.”

In case the ordinance should be amended by the town-
ship committee of Buena Vista so as to provide that nothing
contained in the ordinance shall be construed as in any way
to limit or affect the powers and duties now or hereafter
vested by law in the Public Utility Commission or any body
succeeding to its powers and duties, the ordinance would
be approved.

Until such amendment, the Board will defer for the
present acting upon the petition for approval; but in case
the Board is not apprised of such amendment within a
reasonable length of time, the Board will take final action
in disapproval.

Dated June 23d, 1913.
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No. 116.

In THE MatTer oF THE PETITION OF THE NEW JERSEY Gas
CoMPANY FOR APPROVAL OF AN ORDINANCE PASSED BY THE
TownsHIP CoMMiTTEE OF WEYMOUTH TowNsHIP, AT-
LANTIC COUNTY.

Approval of petition withheld, without prejudice to petitioner’s right to
again ask approval in case the Buena Vista ordinance, offered by the Mill-
ville Gas Company, within a reasonable time is not so cured by amendment
as to carry this Board's approval thereof; or in case the New Jersey Gas
Company, by securing an ordinance granting the requisite permits from
Buena Vista Township, or by devising some other feasible plan for con-
necting Weymouth township with its generating plant, desires the Board’s
approval of the present ordinance passed by the township committee of Wey-
mouth township.

Theodore J. Grayson, for the New Jersey Gas Company.

By petition, filed with this Board under date of January
28th, 1913, approval was asked of an ordinance passed
September 21st, 1912, by the township committee of the
township of Weymouth. The ordinance in question granted
the New Jersey (Gas Company permission to pipe the
streets, roads, highways and other public places in s
township, for the purpose of supplying gas. In form #nd
content the ordinance seems unexceptionable, and ti¢ pro-
cedure seems to have followed the requiremendd of the
“Limited Franchise Act.”’ Approval, after he#ting, would
have followed as a matter of course had it flot transpired
that its approval involved negative acti#fi upon a similar
pending petition filed by the Millville Gas Light Company
to pipe the adjoining township e Buena Vista. In con-
sequence of this situation, a Wearing was called and held
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on March 25th, 1913, at the State House, in Trenton, upon
the petition asking approval of the Millville Gas Light
Company’s ordinance for Buena Vista township. At this
hearing the petitioner for the approval of the Weymouth
ordinance, the New Jersey Gas Company, appeared by
eounsel, T. J. Grayson, and objected to the Board’s grant-
ing approval to the Buena Vista ordinance submitted for
approval by the Millville Gas Light Company.

The Board’s action in the matter of the Buena Vista
township ordinance is set forth in the report filed on June
23d, 1913, to which reference is hereby made. It will be
found by reference to said report that approval in the case
of the Buena Vista ordinance is withheld until certain
defects in the ordinance are cured by amendatory resolu-
tion. Such amendment must, however, be made and certi-
fied to the Board within a reasonable time; otherwise a
final dismissal of the Millville Gas Light Company’s peti-
tion for the approval of the Buena Vista ordinance will be
entered by the Board.

At the hearing upon the Buena Vista ordinance it was
admitted by the representative of the New Jersey Gas Com-
pany that the company would never have applied for the
Weymouth ordinance if it had not expected to obtain a
franchise by ordinance from Buena Vista township. (Tran-
script of Testimony, p. 4.) Buena Vista township lies be-
tween Weymouth township and the territory reached and
served by the New Jersey Gas Company. As the New
Jersey Gas Company did not succeed in obtaining an ordi-
nance from Buena Vista township, the company’s extension
into Weymouth township would seem to be precluded unless
the company carried supply pipes through territory already
supplied by another company, or unless a very circuitous
and expensive route were adopted, or unless gas were
brought into Weymouth township from some other gen-
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erating plant than the central generating plant of the New
Jersey Gas Company at Glassboro. Traversing & territory
already supplied by another company is out of the question.
Such construction, affording no local patronage, would be
unduly expensive. It is not certain that the legal permits
for such a circuitous pipe liné are obtainable, or would be
approved by this Board if they could be secured. There is
nothing in the record to show that the New Jersey Gas
Company proposes or desires to establish a new generating
plant for the purpose of supplying Weymouth township, or
intend ordinarily to distribute gas from any other center
than Glassboro.

Under these conditions approval of the pending petition
is withheld, without prejudice, however, to the petitioner’s
right again to ask the approval of said ordinance passed
by the township committee of Weymouth township, in case
the Buena Vista ordinance offered by the Millville Gas Light.
Company, within a reasonable time, is not so cured by
amendment as to carry this Board’s approval thereof, or
in case the New Jersey (Gtas Company, by securing an or-
dinance granting the requisite permits from Buena Vista
township, or by devising some other feasible plan for con-
necting Weymouth township with its generating plant,
desires the Board’s approval of the present. ordinance
passed by the township committee of Weymouth townshlp

Dated June 23d, 1913. '
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No. 117,

Ix THE MATTER OF THE APPLICATION OF THE PHILLIPSBURG
Horse Car RaiLroap CoMPANY TO ORDER Saip CoMPANY
* 70 ConsTRUCT A SECOND CrOSsING OVER TRACKS OF THE
PeNNsyLvaNia RaiLroap CoMPaNY AT UNION SQUARE, IN

- PHILLIPSBURG.

The provision of the statute giving the Board power to require a public
utility to furnish safe, adequate and proper service might be taken to imply
that where the rendition of such service necessarily involved some co-
operation on the part of another public utility, whose property or equipment
or operation might undergo some change by reason of the requirement laid
on one public utility, the Board is not wholly devoid of authority to require
such co-operation on the part of the other public utility providing always
that the legal rights of such other public utility are not thereby infringed
or violated. The Board’s power in -such circumstances could hardly be
exercised if safe, proper and adequate service could be feasibly furnished by
the one public utility without co-operation on the part of the other public
utility affected.

Petition p1sMissep with recommendation that the Pennsylvania Railroad
Company assent to the laying of a parallel crossing track over its rails at
Union Square, Phillipsburg, by the Phillipsburg Horse Car Railroad Com-
pany, under conditions as specified. .

W. H. Walters, for the petitioner.
Alex. P. Gest, for the Pennsylvania Railroad Company.

On April 2d, 1912, this Board issued a certificate per-
mitting the Phillipsburg Horse Car Railroad Company to
construct a second crossing at grade over the tracks of the
Pennsylvania Railroad Company at Union Square, in
Phillipsburg, on condition that derails be placed in all
tracks connected with signals on the Pennsylvania Railroad,
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operated by a man in the tower, under the supervision of
the Pennsylvania Railroad Company.

The track whose construction was thus permitted was
designed to parallel the track already existing at Union
Square and crossing the tracks of the Pennsylvania Rail-
road Company. The Board was satisfied that the parallel
track would measurably facilitate the handling of traffic
by the street car company, and issued the permit accord-
ingly.

The Board’s permit was necessary under the Laws of
1911, Chapter 195, III, 21, which reads as follows:

“No highway shall be constructed across the tracks of any railroad company
at grade, nor shall the tracks of any railroad company, street railway or trac-
tion company, be laid across any highway so as to make a new crossing at
grade, nor shall the tracks of any railroad or street railway or traction com-
pany be laid across the tracks of any other railroad company or street railway
or traction company without first obtaining therefor permission from the
Board ; provided, however, that this section shall not apply to the replacement
" of lawfully existing tracks.”

The apparent purpose of this clause of the statute was to
guard against the unnecessary multiplication of railroad
crossings at grade, to guard against the aggravation of a
menace whose elimination has taxed the ingenuity of Legis-
laiures in various States. There is nothing to warrant the
contention that the Board’s permit alone is all-sufficient to
create a new crossing at grade. Where a municipal con-
sent is requisite for a location of a crossing at grade, such
a consent is required, no less than the Board’s permission,
to warrant such a crossing. In other words, the Board’s
authority in the premises is of the nature of a veto, to be
exercised, when justified, in the interest of the public gen-
erally.

.. By petition, filed with this Board on December 17th, 1912,
the Phillipsburg Horse Car Railroad Company asked that
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4 new certifioffte issue, changing the permission granted in
the certifica#é of April 2d, 1912, to an order directing the
petitioner ¥ construct a second parallel crossing, as afore-
said, acro#é the tracks of the Pennsylvania Railroad Com-
pany at §tade, at Union Square, Phillipsburg.

On Décember 31st, 1912, at the State House, in Trenton,
after Bearing, the application was denied, and the Board
annofnced that a formal finding and report would be en-
terdd later.

* €ases have previously come before this Board wherein
# public utility, having failed to obtain from a municipality
{he requisite permit for a location of track, has applied to
this Board for an order directed against itself, the result
of which order would issue in the location or relocation of
track desired by the moving party. The Board in this con-
nection refers to its report In the Matter of Public Service
Raslway Company v. Township of Acquackanonk, dated
April 29th, 1913. In that case it was not necessary to de-
-cide whether the Board had power to issue such an order
in the case of a municipality refusing a permit where the
result of such refusal was to create a situation inconsistent
with safe, adequate and proper service. In that case the
existing situation was decided not to be one where safe,
proper and adequate service was impossible. In the case
at bar the permit desired is refused, not by a municipality,
but by another public utility, whose property is affected.
In this case, also, the Board is not satisfied that the refusal
creates a situation wherein safe, proper and adequate
service cannot be rendered by the petitioner with the single
crossing now in use.

- It is true that the statute confers on this Board the power
to require of a public utility that the public utility shall
render safe, adequate and proper service, and shall keep the
utility’s property and equipment in such condition as shall
enable the public utility so to do.
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. The evident intention of this provision of the statute
might perhaps be taken to imply that where the rendition
of such service necessarily involved some co-operation on
the part of another public utility whose property or equip-
ment or operation might undergo some change by reason
of the requirement laid on one public utility, the Board is
not wholly devoid of authority to require such ¢o-operation
on the part of the other public utility, providing always
that the legal rights of such other public utility are not
thereby infringed or violated. But it is equally evident
that the Board’s power in such circumstances could hardly
be exercised if safe, proper and adequate service could be
feasibly furnished by the one public utility without co-
operation on the part of the other public utility affected.
There is a valid line of demarcation between service that
is safe, adequate and proper, and service which, in addition
to being safe, adequate and proper, affords a maximum of
convenience. Where the service contemplated is essentially
one that merely augments the convenience of the carrier
or the patron, in circumstances where the existing service
may fairly be said to be ‘‘safe, adequate and proper,”’ it
does not appear that the Board may order the installation
of additional equipment which would necessarily involve a
change in the equipment of another public utility. The
Board’s original permit in this case was based on its con-
viction that the parallel crossing would afford added con-
venience in the handling of street car traffic, not on the
belief that without the parallel crossing track at Union
Square the Phillipsburg Horse Car Railroad Company
could not render service that was safe, adequate and proper.
In the pending proceedings it appears that the Phillips-
burg Horse Car Railroad Company has not succeeded in
obtaining the assent or permission of the Pennsylvania
Railroad Company to lay over the tracks and right of way
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of the last-mentioned company the parallel track of the
street railroad; nor has the petitioner secured an agree-
ment that the employe of the Pennsylvania Railroad Com-
pany who is stationed in the tower of Union Square, Phil-
lipsburg, shall operate the signals intended to be connected
with the parallel street railroad track and to control the
derails to be placed in such street railroad tracks.

Under these circumstances the Board will recommend
that the Pennsylvania. Railroad Company assent to the
laying of the parallel crossing track over its rails at Union
Square, Phillipsburg, upon the conditions specified in the
Boeard’s original permit, and upon the added condition that
the Phillipsburg Horse Car Railroad Company agree to
pay a reasonable amount for changes to be made in the
interlocking switches at the crossing and a reasonable
amount for their operation by the Pennsylvania operative
in the tower at or near said crossing. The petitioner’s
application that the Board issue an order against the peti-
tioner requiring the laying of the aforesaid parallel tracks
will be dismissed, and an order so entered.

Dated June 24th, 1913.

ORDER.

This application having been duly heard, and the Board
having on the date hereof made and filed a report contain-
ing its findings of fact and conclusions thereon, which said
report is hereby referred to and made a part hereof,

1t is orperep that the petition in this proceeding be and
it is hereby pIsM1ssSED.

Dated June 24, 1913.
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w

No. 11p.

East RuTHERFORD
V8.

Eriz RanLroap ComPaNy. X

The Borough of East Rutherford, a municipal corpora-
tion within the County of Bergen, filed its petition with the
Board of Public Utility Commigsioners, alleging, among
other things, that the Erie Railroad Company operates,
maintains and controls a certain steam railroad for public
use running through the territories of the petitioner and of
other municipalities in the Counties of Passaic, Bergen and
Hudson; that said public railroad extending from the
Passaic River, southeastwardly, divides the territory of the
Borough of East Rutherford from that of the Borough of
Rutherford, and consists of four (4) main tracks, all of
which are continuously used both night and day for the
frequent passage of passenger and freight trains running
at high speed; that the Rutherford station of the railroad
is located on the Rutherford side of said four (4) tracks
and that the public highway known as Park Avenue crosses
said railroad at grade, at or near said station, from Ruth-
erford to and into the Borough of East Rutherford, and from
East Rutherford to and into the Borough of Rutherford;
that the inhabitants of the Borough and of other adjoining
municipalities to the northeast, large numbers of whom are
obliged daily to use the trains of the Erie Railroad Com-
pany and to take the same at the Rutherford station, have
no means of so doing except by crossing over said four (4)
tracks at grade, and that large numbers of them are so
obliged daily to do at great inconvenience and peril of their
safety and life; that it frequently happens that persons
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desiring to take a train at said Rutherford station are pre-
vented from so doing and greatly delayed by being entirely
cut off, by passing trains, from being able to cross said
tracks in time to get the train they desire, and that pas
sengers leaving a train at said station and desiring to get
to East Rutherford are frequently delayed by passing
trains. :

The petition alleged further that ingress to and egress
from the station at Rutherford for a long time has been
obstructed by the tracks, trains and engines of the Erie
Railroad Company in such a way as to endanger the travel-
ling public.

The petition asked that the Board

“investigate the matter complained of and order the construction and erection
of a subway and of such other protective devices as shall afford safe ingress
and egress from such railroad station, and that you will do all and singular
such other matters and things in the premises pursuant to the statute in such
case made and provided as the nature of the case may require and as shall
appear to you reasonable.”

Notice of the complaint made by this petition was given
to the Erie Railroad Company and notice of a hearing
thereon subsequently set was likewise given to said com-
pany. Hearings were accordingly held at which testimony
was taken, both the petitioner and the company being
represented.

On consideration of the testimony so taken, the Board of
Public Utility Commissioners now hereby finds and deter-
mines that Park Avenue referred to in said petition is a
public highway; that said public highway and the railroad
of the Erie Railroad Company cross one another at grade
near the Rutherford Station on said railroad; that the con-
ditions at such grade crossing make it necessary that the
provisions hereafter ordered and directed should be adopted
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for the protection of the travelling public at such grade
crossing, and that such provisions are reasonable.

And the said Board of Public Utility Commissioners
hereby orpers and directs said Erie Railroad Company
within sixty days from the date of entry hereof to erect and
maintain a tower at some point in reasonable proximity to
the point near the Rutherford station on said railroad of
the said Erie Railroad Company, at which Park Avenue,
the public highway aforesaid, and said railroad cross one
another at grade, and to install and maintin in connection
with said tower, signals on all of its tracks to govern the
movements of all trains over said crossing at grade; and to
operate said signals by a man stationed in said tower; and
further to permit no train to be operated on its said rail-
road over said grade crossing while a train is standing at
the said Rutherford Station on said railroad receiving. or
discharging passengers. .

And the said Board HEREBY FURTHER ORDERS and directs
that the said Erie Railroad Company continue to maintain
the protection now afforded at said grade crossing. The
requirement of this order and direction being for protec-
tion in addition and supplemental to that now afferded.

This order shall become effective July 28th, 1913.

Dated July 8th, 1913.

At a meeting of the Board held September 19, 1913, ap-
‘plication was made for re-opening which was granted and
the following was ordered entered: :

““That the order referred to be rescinded in so far as
the effective date thereof was set in said order, until a
finding lhas been arrived at and the case re-submitted to
conference, and on the understanding that until such find-
ing is issued two men at the crossing will be maintained.’’

On September 23rd, 1913, the Board initiated proceed-
ings for the elimination of this crossing.
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No. 119.

In THE MATTER oF THE PETITION OF THE NEW YORK AND NEW
JERSEY WATER CoMPANY FOR APPROVAL OF THE ISSUE OF
Bonps AND CoLLATERAL TrusT NoOTES.

The disparity in the amount of securities to issue and property to be ac-
quired precludes this Board from approving the proposed security issues
to acquire either the pipe line or the stock of the Essex Pumping Company.
The purpose for which these securities are to issue, in so far as they
contemplate the acquisition of stock of the Essex Pumping Compaany, is
specifically disapproved.

Herp—That such purpose and the issue of securities in pursuance thereof
are not required in the interest of the petitioner nor of the public.

Fort & Fort, for the petitioner.
Turner A. Beall, in opposition.

The petitioner, by letter received on February 28th, 1913,
made request for this Board’s approval of certain securi-
ties to be issued. Said securities embraced one hundred
and twenty-five thousand dollars (par value) four per cent.
consolidated mortgage bonds, and two hundred and twenty-
five thousand dollars (par value) five per cent. collateral
trust notes, junior in lien to the bonds. The petition in-
volved approval of an additional sixty-five thousand dollars
(par value) of said consolidated mortgage bonds to be em-
ployed as part of the collateral securing the notes afore-
mentioned.

The purposes of said proposed issue were: (1) To acquire
ownership to a certain thirty-inch pipe line in the city of
Bayonne; (2) the entire capital stock of an incompleted

pumping plant in the town of Belleville, said stock having a
face value of $300,000.
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The proposed security issues were to be made to Sub-
urban Water Company, the present owner of said pipe line
and pumping plant. Said Suburban Water Company is
also owner of fifty-seven per cent. of the stock of the peti-
tioning company.

It would appear also that aforesaid security issues were
intended to secure to the petitioner the right, title and in-
terest in a certain ordinance granted by the common council
of the city of Bayonne, June 24th, 1904, to a predecessor in
title of the Suburban Water Company, so far as right, title
and interest therein or thereto had been acquired by said
Suburban Water Company as assignee.

The supplemental agreement filed by the petitioner with
this Board February 23d, 1913, and purporting to recite the
reciprocal conveyances resulting by reason of the proposed
issue of securities, states that the Suburban Water Com-
pany ‘‘gives, grants and assigns to the party of the first
part’’ (the petitioner herein) “‘all its right, title and inter-
est in and to the said thirty-inch steel water pipe line, etec.”’

As no separate reference in this granting clause is made
to the franchise, doubt might arise whether said .franchise
would be actually conveyed to the petitioner.

Moreover, an examination of the original assignment of
the franchise, dated November 30th, 1904, shows that the
petitioner herein reserved ‘‘the right to use said mains for
the transportation of water to fulfill in every respect its
contract obligations with the city of Bayonne under said
ordinance.’’

It seems, therefore, upon consideration, doubtful whether
the franchise, even if actually conveyed along with the pipe
line to the petitioner by Suburban Water Company, confers
any right of value to the petitioner that may not, without
such conveyance, be demanded and exacted by the petitioner
from Suburban Water Company.
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Essentially, then, the security issues, for whose approval
the petitioner asks, will secure for the petitioner the physi-
cal pipe line and the stock in the Belleville pumping plant.

What are the reasonable values of these two properties?

From a comparison of actual costs and careful estimates
of reproduction costs of the pipe line, we have the follow-
ing figures:

Beall’s (from actual costs, less 20 per cent. for

eight years’ depreciation), .............. $92,185 00
Vermeule’s (without depreciation), ........ 124,390 00
Viele, Blackwell & Bucks’ (without deprecia-

tion), .....coiiiiiiiii i e 140,000 00

If depreciation at 20 per cent. be allowed on the figures
of the last two, Vermeule’s figure becomes, roughly, $100,-
000, and Viele, Blackwell & Bucks’ becomes $112,000.

We find and determine that one hundred thousand dol-
lars approximately represents the fair present value of the
aforesaid pipe line. So far as concerns the contention that
paving over said pipe line augments the cost of its repro-
duction, and justifies an allowance in excess of its cost, we
content ourselves with reference to the position taken by
this Board in an analogous case, ‘‘In the matter of hearing
as to whether the existing schedule of rates of the Public
Service Gas Company for gas is just and reasonable,”’ (No.
82, p. 433, Vol. 1)

The three estimates of the value of the Belleville pump-
ing plant are roughly as follows:

Vermeule’™s, ......ccviiiereiniinennenninnns $121,561 66
Viele, Blackwell & Bucks’ (after deducting for

the river crossing, not included in other esti-

mates), ......coiiiiiiiiiiiiie i, 125,500 00
Beall’s (from cost figures, viz., $74,950, to

which we add $8,000 for the mortgaged

property and $23,000 for the pump, ete.), .. 105,950 00
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The latter’s figures, if increased by $5,500 for

value of land purchased, and by $10,000, the

settlement apparently accepted by certain

contractors, said to be actually less than

their bill rendered, would amount to ...... 121,450 00

The value new in all cases, if figured on the same basis,
lies between $121,000 and $125,500. If we deduct 2145 per
cent. annunal depreciation for two years, from the mean or
$123,250, we obtain practically $117,000 as the present
value of the pumping plant. We accordingly find and de-
termine the fair present value of the pumping plant and
associated apparatus to be $117,000.
By the proposed issue of securities the pe-

titioner would secure physical property hav-

ing a present value, based on construction

costs or estimates thereof of, ............. $112,000 00
" and all the stock in a company whose physi-

cal plant and associated property amounts

7T U 117,000 00

If the proposed bond issues of $125,000 are estimated at
80, the lowest price at which they may sell under the statute,
their value would be $100,000.

If the proposed note issue of $225,000 were similarly
estimated, its value would be $180,000. Thus securities
estimated at $280,000 would issue to secure property valued
at $229,000, a disparity too great to warrant this Board’s
approval of the proposed issue of securities asked for.

It must be observed that the security issue prayed for
includes also the attaching of $65,000 additional bonds, as
collateral security to the $225,000 of notes.
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We incline to the opinion that such issue of bonds as
oollateral must be regarded as the issue, sale and delivery
of securities to which the statute refers. If this be so, the
disparity in values previously noted of securities given and
assets obtained is increased to over $100,000.

It was argued before this Board that the acquisition of
the pipe line would result in a net profit to the aequiring
company. The net profit to acerue would, it is contended,
be derived from the cessation of the rent payment for the
use of the pipe line. This is said to be about $7,300 per
annum, and will increase. On the other hand, it must be
remembered that while the company would cease to pay
rent for the pipe line, the company would begin to pay
interest on the bonds to be issued for the purchase of the
pipe line. . We find nothing in the petition to this Board,
. nor in the agreement entered into between the vendor and
vendee, to designate what portion of the total security issue
goes to pay for the pipe line to be acquired. Assuming
that of the $16,250 fixed charges which the total security
issue will carry annually, approximately half is interest
upon the purchase price of the pipe line, no profit would
immediately acecrue to the purchasing company. Even the
inoreased rental, which the company in future may have to
pay for the use of the pipe line (as the rent depends on the
quantity passed through the pipe line) will be offset in part
by the necessity of amortizing the discount at which the .
bonds in payment therefor issue.

We find no particular force in the contention that allow-
ance should be made for the attached business which a go-
ing concern, such as the New York and New Jersey Water
Company possesses. If we were making a valuation for
rate-fixing purposes that contention might be germane.
Here the question is simply one of the acquisition of prop-
erty and of paying therefor in securities of equivalent
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value. The contract to supply the city of Bayonne with
water does not in any way hinge upon the acquisition of
the fee of this pipe line by the petitioner. The whole matter
resolves itself into paying a proper price in securities to
issue for a given piece of property, and the price suggested
for such acquisition is too high. It would put an unneces-
sarily heavy burden on the company. If, in another peti-
tion, the New York and New Jersey Water Company should
ask approval of securities wherewith to acquire the title to
said pipe line, this Board, as at present advised, would
grant such approval, provided always due and proper rela-
tion between the securities to issue and the value of the
property is maintained.

The advisability of purchasing the pumping plant in
Belleville by the issue of securities of this petitioner is
dubious. This plant is not finished. Some of the property,
such as the Worthington pumping apparatus therein, does
not belong to the Essex Pumping Company. It is appar-
ently heavily over-capitalized. At least we can not other-
wise explain why a plant whose actual cost several years
ago is stated to have been not far from $100,000 should
now stand capitalized at three times that sum. There is at
present available no large customer for the Essex Pump-
ing Company, and its prospects are at least uncertain. Why
the New York and New Jersey Water Company with a
seemingly assured net income should issue securities, and
assume the annual fixed charges thereon, not to obtain
ownership of a physical source of water supply, but own-
ership of the $300,000 capital stock of the Essex Pumping
Company, does not seem obvious to this Board.

The position of majority and minority stockholders in
the New York and New Jersey Water Company must not
be overlooked. The Suburban Water Company owns all
the stock of the Essex Pumping Company. The Suburban
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‘Water Company owns but fifty-seven per cent. of the stock
of the New York and New Jersey Water Company. If the
New York and New Jersey Water Company should pay a
price which experience should prove was unwarrantedly
high for the stock of the pumping plant, the entire loss
would practically fall on the minority stockholders of the
New York and New Jersey Water Company. What the
majority stockholders of the New York and New Jersey
might lose in their capacity as majority stockholders, they
would recoup in their capacity as shareholders of the Sub-
urban Water Company. The latter company as vendor of
the shares in the Essex Pumping Company would profit by
any price received therefor which experience might prove
was in excess of the real value of the Essex Pumping Com-
pany’s stock. .

The disparity in the amount of securities to issue an
property to be acquired precludes this Board from approv-
ing the proposed security issues to acquire either the pipe
line or the stock of the Essex Pumping Company.

And the purpose for which these securities are to issue,
in so far as they contemplate the acquisition of the stock of
the Essex Pumping Company, is specifically disapproved.
Said purpose and the issue of securities in pursuance
thereof we find and determine not to be required in the
interest of the petitioner nor of the public.

The Board also puts on record its opinion that the ar-
rengement between the various parties in interest in this
proceeding, in so far as it related to the agreement equally
to divide the net profits of the New Jersey Suburban Water
Company, might appropriately have been included in the
information submitted to the Board by the petitioners. If
such equal division was a moving consideration in arrang-
ing the plan embodied in the petition, it should have been
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included, in order to assist the Board in coming to a de-
cision. .

The Board of Public Utility Commissioners hereby with-
holds its approval from the issue of securities asked for in
the present petition, and accordingly dismisses the petition.
An order will so enter.

Dated July 8th, 1913.

ORDER.

This petition having been duly heard and submitted and
full investigation of the matters and things involved hav-
ing been had, and the Commission having, on the date
hereof, made and filed a report containing its findings of
" fact and conclusions thereon, which said report is hereby
referred to and made a part hereof;

It is orpERED that the petition in this proceeding be, and
it is HEREBY DISMISSED,

Dated July 8th, 1913.

No. 120.

IN THE MATTER oF THE PETITION OF THE TRENTON TERMINAL
Ramwroap CompaNy ForR APPROVAL oF Proposep In-
CREASES IN RATEs ForR THE SHIPMENT OoF MILK.

L. D. H. Gilmour, for the company.

E. R. Collins, of the State Board of Agriculture, and
D. H. Hankonson, for the objectors.

By petition filed with this Board on May 28th, 1913, the
Trenton Terminal Railroad Company asked approval of a
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new schedule of rates for the transportation of milk from
various points on its railroad to Trenton, New Jersey.

The milk tariff in force at the time of the petition waa
as follows:

For a 20-quart can, .. e 5 cents
6030 ¢ Ve ¢
g e e 10«

These rates included the return of the empty cans.
The proposed tariff is as follows:

For a 20-quart can, .............. 75 cents
30 4 1114 ¢
“oLig0 15 ¢

Minimum charge—one can of any size, 15 ¢

These rates also include the return of the empty cana.
The rates in both tariffs are irrespective of distance, the
maximum haul being about twenty miles.

The petition was originally heard at the State House, in
Trenton, on June 3d, 1913. Adjourned hearings were held
at the State House, in Trenton, on June 17th, 1913, and on
June 24th, 1913. On June 6th, 1913, a complete list of milk
shippers on this road was obtained from the superintendent
of the company, and on June 9th, 1913, the Secretary of
this Board notified such shippers of the hearing on June
17th, 1913. A number of them appeared and testified at
that hearing. On June 24th, 1913, Alfred S. Cook, of the
New Jersey Agriculture Experiment Station appeared, and
testified as to the cost of producing milk. On the same date
the Board’s Inspector, James Maybury, Jr., testified as to
milk tariffs in force upon other roads.

From the testimony the Board finds and determines that
the proposed milk tariff is, generally, not in excess of other
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milk tariffs existing under comparable conditions and eir-
cumstances. Most pertinent, by way of comparison, is the
. milk tariff of the New Jersey and Pennsylvania Traction
Company. The branches of this line do not exceed sixteen
miles. Milk is shipped over said line into Trenton as
follows: '

For a 20-quart can, .............. 12 cents

6 €< 30 (X3 [ 15 (3
..............

X “40 cé (43 20 [
..............

Minima for single cans of 20, 30 and 40 quarts are 12, 15
and 20 cents, respectlvely

Even with the provision of a station in Trenton for the
receipt of milk by the New Jersey and Pennsylvania Trac-
tion Company, and the absence of such special provision
by the Trenton Terminal Railroad Company, there seems
- no very essential disparity in the actual rates in force on
the first-mentioned road and the proposed tariff of the
Trenton Terminal Railroad Company. The longest ship-
ment on the latter road is from Dayton, about 1914 miles,
which is in excess of the maximum length of the branches
of the New Jersey and Pennsylvania Traction Company.

The tariff of the Utica and Mohawk Valley Railroad of
New York, for a haul of about fourteen miles, was cited by
the objectors. But it would appear that on 20-quart cans,
the size generally used on the petitioner’s road, the pro-
posed rate is 214 cents less than the rate for milk on the
New York road in question.

When comparison is made with milk tariffs on roads
operated by steam, allowance must be made for iced ship-
. ments. But the evidence shows that on the Pennsylvania
Railroad the charge of 8.7 cents within the 30-mile zone is
made on a 20-quart can not iced, as against a charge of 7.5
cents proposed on such a can by the petitioner herein. The
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milk rates upon the Delaware, Lackawanna and Western,
the Central Railroad of New Jersey and the Erie, which
were cited in evidence, are largely those for iced shipments,
and are not strictly comparable with the rates in question.

The proposed advances seem to be fairly in line with
eomparable charges on similar lines for comparable service.
The Trenton Terminal Railroad Company has not been
affording revenue adequate to cover its current expenses,
the deficit in 1912 being over $4,000, and in 1911 over $2,000.
As indicated by this Board’s approval of certain advances
in passenger fares upon the petitioner’s road, we feel that
the company is fairly entitled to additional revenue, and
there seems fair warrant for allowing it to obtain for milk
traffic the same relative revenue which carriers similarly
circumstanced are obtaining.

This Board, however, is: unable to assent to the proposed
minimum charge of 15 cents upon a single can of any size.
That such a minimum is employed on other lines may be
granted, but the effect would seem to be to subject the
smallest shipper to an undue burden. If a car will stop at
any station to take on or put off a single passenger without
extra charge, it would seem to be able to do the same for a
single can of milk. We, therefore, withhold approval of
the schedule as submitted, but should a new schedule be
submitted, identical with the one at present submitted,
omitting only the minimum charge of 15 cents for a single
can of any size, such amended schedule will be approved.

Dated July 15th, 1913.
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Neo. 121.

Ix THE MATTER OF THE APPLICATION OF THR WEST JERSEY AND
SEASHORE RAILROAD COMPANY FOR APPROVAL OF A LEASE
oF Its RarmLroap ProPERTY AND SECONDARY F'RANCHISES
T0 THE PENNSYLVANIA Ramroap ComMpPany ror NiINk
Hux~prep aND NINETY-NINE YEARS.

A lease for a term of years so extended as nine hundred and ninety-nine
years requires the most careful scrutiny. Such a lease is tantamount to a
conveyance in fee. :

A lessee commonly expects and is ordinarily entitled to expect that eamings
in excess of a guaranteed rental shall be forthcoming from the proper man-
agement of a leased property. The Board invited the prospective lessee to
give some written assurance that the plea of the guaranteed rental would
not be urged in bar of a determination of just and reasonable rates should
such a question arise for adjudication. This the prospective lessee declined
to da.

HeLp—That the approval of the pending lease is not necessary and proper.

Alan H. Strong and Charles E. Gummere, for the
Company.

By petition filed with this Board May 3d, 1913, the West
Jersey and Seashore Railroad Company, a corporation of
this State, asked approval of a lease of its railroad, prop-
erty and secondary franchises for a period of nine hundred
and ninety-nine years to the Pennsylvania Railroad Com-
pany, a corporation of the State of Pennsylvania. Said
lease is intended to become operative July 1st, 1913.

The West Jersey and Seashore was formed by an agree-
ment of consolidation and merger made February 28th,
1896. The companies merged and consolidated comprised
(1) the West Jersey Railroad Company, (2) the Alloway
and Quinton Railroad Company, (3) the West Jersey and
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Atlantic Railroad Company, (4) the Camden and Atlantic
Railroad Company, (5) the Chelsea Branch Railroad Com-
pany, and (6) the Philadelphia, Marlton and Medford Rail-
road Company.

The consolidated company owns and operates over three
hundred and fifty-five (355) miles of railroad, all in this
State, the two longest branches being from Camden to-At-
lantic City (58.78 miles) and from Camden to Cape May
(81.62 miles). It operates its road under its corporate or-
ganization ‘‘in harmony and in connection with the railroad
system’’ of the Pennsylvania. It connects with the latter
by means. of roads leased to the Pennsylvania and uses the
latter’s terminal at Camden. It also has a joint train ser-
vice with the latter, using the Pennsylvania’s terminal
facilities in Philadelphia.

Fifty-one and one-half per cent. of the stock of the West
Jersey and Seashore Railroad Company is owned by the
Pennsylvania Railroad Company.

In support of its petition the West Jersey and Seashore
avers that such a lease would tend to insure the mainte-
nance of the petitioner’s facilities at its present high stan-
dard of efficiency and also to promote the enlargement, im-
provement and development of the same when and as
necessary to accommodate the public needs.

The proposed lease was approved by more than two-
thirds of the holders of the applicant’s capital stock.

The lease demises all and singular the railroads and
property of the lessor, situate in the State of New Jersey,

“together with all sidings, extensions and branches thereof and therefrom
now existing or that may hereafter at any time during the continuance of
this lease be constructed or otherwise acquired as part of, or for use in con-
nection with, the railroads hereinbefore mentioned, and all stations, depots,
yards, buildings, wharves, structures, power houses, sub-stations, motive
power, rolling and floating stock and equipment, appurtenances and property
of whatsoever kind and wheresoever situate now owned by the said lessor,
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or which may hereafter at any time during the continuance of this lease be
constructed or acquired, and which may be appurtenant to or for use in con-
nection with the said railroads, and also all corporate rights, franchises and
privileges of the said lessor necessary to be enjoyed and exercised by the
said lessee for the proper maintenance, use, operation and management of
the said railroads and property hereby demised, including the right to fix
and establish from time to time, and to collect, receive and appropriate to
the lessee’s own use, all tolls, rates and charges for the transportation of
persons, property and mails not inconsistent with the requirement of such
existing or hereafter enacted legislation, Federal or State, as may be legally
enforceable; also all revenues, rents and income from stocks, bonds or other
investments, contracts, property, trackage rights or other grants, or from
leases or privileges now made or existing, and from any extensions or
renewals thereof, and from any and. all other sources; provided always,
however, that nothing herein contained shall operate as a gran} or demise,
or be construed to include the franchise to be a corporation possessed by
the said lessor, or any other right, privilege or franchise which is or may
be necessary to fully preserve the corporate existence or organization of the
said lessor, and of the said franchise to be a corporation; and all the rights,
privileges and franchises requisite for the preservation of the corporate exist-
ence or organization of the lessor are hereby expressly reserved and excepted
from these presents.

“Also all the rights, privileges and interest by the said lessor under all con-
tracts or other arrangements to operate or avail of trackage rights over any
other lines of railroad, or rights covering the use of ferries, subject to all the
terms and conditions pertaining to and governing in each case.”

The capitalization of West Jersey and Seashore Railroad
Company appears to be conservative. The valuation made
by the State Board of Assessors of road and equipment
amounted to $19,959,865. The book value, taken from the
company’s annual report for the year ending June 30, 1912,
for road and equipment, is $19,776,416.88, when the depre-
ciation reserve of $284,734.81 is deducted. The face value
of outstanding securities taken from the same report is
$17,830,000., of which $9,745,600., represent stock, and
$8,084,000., represent bonds. The operating income for the
same year was $6,351,118.15, and the operating expenses
$5,016,043.45, making the net operating revenue $1,335.-
074.73. Two semi-annual dividends of 21% per cent. each
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were paid for the year in question as well as interest on
the company’s funded debt.

The guaranteed rental of 6 per cent. upon the stock of
the West Jersey and Seashore Railroad Company is in
excess of the dividend which that road is now paying. From
October 5th, 1896, to March 15th, 1905, the company de-
clared and paid dividends at the annual rate of 5 per cent.
From the last mentioned date until March 16th, 1908, it
paid dividends at the annual rate of 6 per cent. For a
year and a half thereafter it paid dividends at the annual
rate of 4 per cent. Since October 1st, 1909, up to the present,
it has paid dividends at the annual rate of 5 per cent. At
the hearing on July 16th, 1913, however, the president of
the company asserted that it is now earning over 9 per cent.

A public hearing on the application was held at the State
House in Trenton on May 20th, 1913, and again at the Court
House in the City of Camden, July 16th, 1913.

A lease for a term of years so extended as nine hundred
and ninety-nine years requires the most careful scrutiny.
"‘Such a lease is tantamount to a conveyance of the fee. As
the Court of Errors of this State has said in Black v. Dela-
ware and Raritan Canal Co., 24 N. J. Eq., 456—

“Equity looks at the substance of things and not mere names. For all sub-
- stantial practical purposes a lease for gg9 years is a conveyance in fee.”

The public interest, therefore, in such a conveyance,
which is made for practically all time, ought in every way
to be explicitly safeguarded; and this Board, being trustee
for the public of this State in so far as the statute casts
upon the Board the duty of scrutinizing and approving
such leases, is under obligation to make certain that the
public interest shall not be jeopardized, even by serious
uncertainty as to the operation of such an arrangement.
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In at least one important rate case decided by this Board,
the Paterson-Passaic gas case, it was strenuously urged by
the respondent that a lease lawfully consummated is con-
clusive in determining a part of the base upon which just
and reasonable rates could be fixed by this Board’s order.
We cannot be certain that a similar plea might not be set
up in future rate cases.” Nor is it a conclusive rejoinder to
say that the rates of the lessor company in the pending
proceedings are not at present subject to attack. The very
terms of the lease require us to take a long look ahead. We
cannot predict that at no time in future will the rates upon
the West Jersey and Seashore be unassailed. In such a
contingency we must make as certain as we can that an
attempt to fix and determine reasonable rates shall not be
obstructed by the plea that a rental guaranteed in a lease
formally approved by this Board is not open to question.

A lessee commonly expects and is ordinarily entitled to
expect that earnings in excess of a guaranteed rental shall
be forthcoming from the proper management of a leased
property. If a guaranteed rental over and above all present
or future taxes is to be paid in perpetuity, the return from
the leased property due to management would have to be
superadded to the rental aforesaid. Thus a claim for a
return could be made to cover rental and management.

On June 30th, 1913, the Board invited the prospective
lessee to give some written assurance that the plea of the
guaranteed rental would not be urged in bar of a deter-
mination of just and reasonable rates should such a ques-
tion arise for adjudication. The prospective lessee did not
find such an assurance compatible with its interests and
declined, and still declines, to make such assurance,

At the hearing on July 16th, 1913, it was suggested that -
the Board, coincidently with its issuance of its certificate
of approval miglit issue a memorandum applicable to all
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similar cases. Such a memorandum, it was suggested,
might recite that in approving of leases the Board would
have it understood that such approval did not carry with
it any implication that rates necessary to afford the guar-
anteed rental are unassailable in rate cases. The action
" of the Maryland Commission to this effect was cited as a
precedent.

A declaration of the Commission’s understanding, how-
ever, in approving a lease might prove wholly ineffectual,
whereas a written stipulation to the effect indicated above
would be a sort of contractural obligation between the lessee
and the State.

It was urged upon this Board that the proposed lease
being legal in form and substance required in common fair-
ness that the Board should approve it.

We do not so interpret our obligation in the premises.
Chapter 195 of the Laws of 1911, III, 18 h., provides that
no public utility shall

“Without the approval of the Board, sell, lease, mortgage or otherwise dis-
pose of or encumber its property, franchises, privileges or rights, or any part
thereof,” etc.

Under this section we understand that approval is dis-
cretionary upon our part, and we hold that where the maxi-
mum safeguards can not be thrown around the public
interests it is both our right and our duty to withhold
approval.

The same section of the act (III, 18 e.) provides that no
public utility shall

“hereafter issue any stock, stock certificates, bonds or other evidences of
indebtedness payable in more than one year from the date thereof until it
" shall have first obtained authority from the Board for such proposed issue.
Tt shall be the duty of the Board, after hearing, to approve of any such
proposed issue maturing in more than one year from the date thereof, when
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satisfied that the same is to be made in accordance with the law and the
purpose of such issue be approved by said Board.”

The final clause—*‘ and the purpose of such issue be
approved by the Board’’—has already received judicial
construction in Interstate Telegraph and Telephone Co. V.
Board of Public Utility Commissioners, 86 Atlantic Re-
porter, 363.

The citation of the Board’s discretionary power over
security issues is particularly pertinent to the pending case,
inasmuch as the proposed lease in Articles Third and Sixth
contemplates and provides for future security issues to be
made in conformity with the terms of the lease.

It follows incontestably in our judgment that the ap-
-proval of such leases as the pending one is discretionary
with the Board, and we are equally satisfied that our duty
requires of us nothing less than obtaining the maximum of
certainty as to its operation as well as the maximum of
legitimate advantage to the public.

Even if there could be any serious doubt of the Board’s
power in the premises it lies open to the petitioner by
mandamus or otherwise to bring the matter to legal test,
and to have settled, by judicial interpretation, the respec-
tive rights of the companies and this Board in this matter.

There are additional reasons which warrant the Board
in declining prematurely to ratify this lease. The terms
of the lease make doubtful whether certain powers now
entrusted to this Board in the public interest, would not
be impaired or lessened or made impossible of administra-
tion.

By the terms of the Public Utility Act recited above
proposed issues of securities by public utilities of this State
must first be accorded the approval of the Board. Articles
Third and Sixth of the lease under consideration provide
that under certain conditions, the indebtedness of the lessor
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to the lessee, in case there is not available cash for the dis-
charge of such indebtedness,

“shall be paid and discharged by the delivery to the lessee of either bonds or
capital stock, or both, of the lessor, as the lessee shall at the time elect and
designate in writing * * * and the lessor agrees that it will, when and as
often as required by the terms hereof so to do, issue and deliver to the lessee
all bonds and stocks properly demanded by it hereunder which it can lawfully
execute and issue. Or, by agreement between lessor and lessee, such bonds or
stocks, or both, may be executed, issued and sold by the lessor, and the pro-
ceeds of such sale shall be paid by the lessor to the lessee for the purpose of
discharging such indebtedness theretofore, or to be thereafter, incurred.”

The second alternative is clearly at the option of the
legsee.

Under the first, the lessee is entitled by the lease to de-
mand the issnance and the delivery to the lessee of all such
additional securities. This clearly contravenes the well-
established rule of law that in case of additional issues of
stock, the shareholders of record are entitled to participate
pro rata. Way et al. v. the American Grease Co. et al., 70
N.J.Eq. 263; Wall v. Utah Copper Co. et al., 70 N. J.
Eq. 17.

The requirement that the lessor must deliver to the lessee
all bonds and stocks, is a clear invasion of the rights of the
minority stockholders.

In another respect the terms of the proposed lease would
possibly impair the control now vested by law in this Board
over the incumbrancing of the property of a public utility
such as the West Jersey and Seashore road. No incum-
brance may at present be placed on the property of a public
utility of this State without the Board’s prior knowledge
and consent. The attempt, however, by the Pennsylvania
Railroad Company to subject to mortgage incumbrance its
leasehold estate in the road proposed to be leased might
raise serious question as to the necessity of obtaining the
prior approval of this Board. It would nevertheless be
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virtually tantamount to subjecting the property of the West
Jersey and Seashore to an incumbrance. ‘

Moreover, the General Railroad Act (Compiled Statutes,
4221, section 6) limits the power of a railroad company to
issue its bonds secured by mortgage of its road and fran-
chises to an amount ‘‘not to exceed in the whole its paid-up
capital stock,”’ and makes departure from the rule laid
down a misdemeanor. This provision applies to the West
Jersey and Seashore, but there may be reason to doubt
whether it is applicable to the Pennsylvania, a Pennsylvania
corporation, in an issue of bonds secured by a mortgage
including the leasehold rights to be acquired under the
proposed lease. Thus there is a possibility that through
this lease the Pennsylvania’s leasehold estate in the West
Jersey and Seashore might be subjected to bonded indebted-
ness secured by mortgage where the amount of the indebt-
edness shall not bear the prescribed statutory relation to
the paid-up capital stock of the leased company. If it
should happen that the lessee subjected to the lien of a
mortgage not only its leasehold estate in the West Jersey
and Seashore, but its miscellaneous other property as well.
it might well become impossible for the Board to admin-
ister that part of the statute which makes the Board’s
approval of proposed security issues necessary.

‘When the Board’s approval is asked for a proposed bond
issue secured by mortgage, the Board attempts, inter alia,
to ascertain the prospective ability of the petitioning com-
pany to pay the stipulated interest and the principal sum
at maturity. If the prospective lessee in the present case
should in future ask approval of a mortgage secured in part
upon the property and franchises of the West Jersey and
Seashore, and in part upon the property and franchises of
other properties, perhaps in other and distant jurisdictions,
equally subject to the same mortgage, the Board would be
confronted with the necessity of ascertaining the prospec-
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tive ability of such other properties to meet the terms of
the bond issue proposed. This might well prove an im-
possible task; yet unless it were performed, the West Jer-
sey and Seashore property would be subjected to the hazard
of inadequate earnings on the properties jointly responsible
to pay the fixed charges on the bond issue whose approval
is asked.

Still another doubt is raised by the proposed lease as to
whether, by the terms thereof, the Board’s jurisdiction over
the sales of the property of a public utility ‘“not in the
ordinary course of business’’ may not be impaired. Article
Eighth of the lease provides:

“Such real and personal property of the lessor as shall not, in the opinion
of the lessee, be necessary for the then present or prospective use of the
lessor’s railroads, or for the protection of the interests of the said lessor
therein, may, with the consent of the lessor and in accordance with the pro-
visions of any mortgage or mortgages covering same, be sold from time
to time by the lessee, and the lessor shall, upon the request of the lessee,
execute and deliver proper conveyances and assurances of such property
so sold as may be necessary to effectuate such sales. The proceeds of all
such sales shall enure and be paid to the lessee, and shall be applied, at
the option of the lessee, either to the reduction of the funded debt of the

~said lessor, or to betterments and improvements upon or additions to the
railroads and property hereby demised.”

The terms of the lease quoted above might be construed
as an approval by this Board in advance of such sales and
so seem to make the lessee sole arbiter of such sales, and
thus divest the Board of the authority thereover which the
law casts upon the Board under Chapter 195, III, 18 (h)
Laws of 1911. ~

All of these uncertainties might be resolved by an ex-
plicit written assurance, stipulating that the rights and in-
terests of the public as indicated herein shall not be
challenged or infringed by any future action of the com-
panies concerned. But such explicit assurance the direc-
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torates are unwilling to give, on the ground that such as-
surance might bind their successors in the directorates. In
other words, they expressly reserve their liberty of future
action in the premises.

In view of this situation, it will not do to say that these
objections, or some of them, are far-fetched and violently
improbable contingencies. An arrangement to subsist for
a thousand years challenges the production of just such
contingencies, and there doubtless are others which time
will disclose. An arrangement which will subsist by its
terms for nine hundred and ninety-nine years, and which
during that term may affect the public interests, as well as
the relations of lessor and lessee, may well be analyzed
with cirecumspection and care. Any evidence bearing
thereon ought to be carefully analyzed and sifted. If there
are doubts as to its wholly beneficial effect upon the publie,
these doubts must all be resolved. If there is question of
its exact legal purport, intent and operation, such question
ought to be answered before affirmative action is taken by
an administrative body of the State.

For these reasons, above recited, the Board of Public
Utility Commissioners finds and determines that the ap-
proval of the pending lease is not necessary and proper,
withholds its assent therefrom, and will pismiss the petition
therefor.

An Order will be so entered.

Dated July 19th, 1913.

ORDER.

This application having been duly heard and the Board
having, on the nineteenth day of July, one thousand nine
hundred and thirteen, made and filed a report containing
its findings of fact and conclusions thereon, which said
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report is hereby referred to and made a part hereof, the

Board’s approval of this petition is withheld, and .
It is orpERED that the petition be and the same is hereby

DISMISSED. '
Dated July 22nd, 1913.

An appeal was taken from the above order; the decision
of the Supreme Court follows:

New Jersey SupreME COURT.
NoveMeer TErM, 1013

WEST JERSEY AND SEASHORE
RaAiLRoAD CoMPANY,

Relator,
vs.
Boarp or Pusuc UriLity :
CoMMISSIONERS,

Respondent. J

Submitted December 4th, 1913; decided February 21st, 1914.
SYLLABUS.

1. The writ of mandamus will not issue except where the act to be done
is purely ministerial, and the legal obligation to perform it is clear.

2. The writ of mandamus will not issue to compel the Board of Public
Utility Commissioners to approve a lease made by one railroad company to
another, which, while adhering to the form of a lease, involves the powers
to sell and mortgage the property of the lessor and to issue its capital stock
and bonds from time to time in the future, but in nowise recognizes the
necessity of obtaining the approval of the Board with respect to the exercise
of such powers.

3. It is within the power of the Legislature by the Public Utility Act
(P. L. 1911, p. 374) to attach to the exercise of privileges and powers granted
by the Legislature the condition that, in the exercise of such powers and
privileges, the determination of the Board of Public Utility Commissioners
that the limitations and restrictions to which such privileges and powers are
subject have not been exceeded, shall first be had; and is within the
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power, and is also the duty of such Board to require that the instrument by
which such privileges and powers are proposed to be exercised shall be so
framed as to put it beyond reasonable doubt that such limitations and
restrictions have not been exceeded.

On application for mandamus.

Before Justices GARrisON, TRENCHARD and MINTURN,
Alan H. Strong, for the relator.

Frank H. Sommer, for the. respondent.

- The opinion of the court was delivered by
TRENCHARD, J. B

This is an application for a writ of mandamus to be directed to the Board
of Public Utility Commissioners requiring them to approve a lease proposed
to be made by the West Jersey and Seashore Railroad Company, a corpora-
tion of this State, to the Pennsylvania Railroad Company, a corporation of
the State of Pennsylvania.

The proposed lease is dated March 18th, 1913, and demises all and singular
the railroads and property of the lessor, situate in the State of New Jersey,
“together with all sidings, extensions and branches thereof and therefrom
now existing or that may hereafter at any time during the continuance of
this lease be constructed or otherwise acquired as part of, or for use in
connection with, the railroads hereinbefore mentioned, and all stations,
depots, yards, buildings, wharves, structures, power houses, sub-stations,
motive power, rolling and floating stock and equipment, appurtenances and
property of whatsoever kind and wheresoever situate now owned by the
said lessor, or which may hereafter at any time during the continuance of
‘this lease be constructed or acquired, and which may be appurtenant to or
for use in connection with the said railroads, and also all corporate rights,
franchises and privileges of the said lessor necessary to be enjoyed and
‘exercised by the said lessee for the proper maintenance, use, operation and
management of the said railroads and property hereby demised, including
the right to fix and establish from time to time, and to collect, receive and
‘appropriate to the lessee’s own use, all tolls, rates and charges for the
transportation of persons, property and mails not inconsistent with the
requirement of such existing or hereafter enacted legislation, Federal or
State, as may be legally enforceable; also all revenues, rents and income
from stocks, bonds or other investments, contracts, property, trackage rights
or other grants, or from leases or privileges now made or existing, and
from any extensions or renewals thereof, and from any and all other
sources; provided always, however, that nothing herein contained shal
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operate as a grant or demise, or be construed to include the franchise to be
a corporation possessed by the said lessor, or any other right, privilege or
franchise which is or may ‘be necessary to fully preserve the corporate
existence or organization of the said lessor, and of the said franchise to be
a corporation; and all the rights, privileges and franchises requisite for the
preservation of the corporate existence or organization of the lessor are
hereby expressly reserved and excepted from these presents. Also all the
rights, privileges and interest by the said lessor under all contracts or other
arrangements to operate or avail of trackage rights over any other lines of
railroad, or rights covering the use of ferries, subject to all the terms and
conditions pertaining to and governing in each case.”

The proposed demise is for the term of 999 years from and including
July 1st, 1913.

Application was made to the Board for approval of the proposed lease.

On July 19th, 1913, the Board filed its report withholding its approval,
and entered an order to that effect and dismissing the application.

We are of opinion that the application for mandamus must be denied.

The writ of mandamus will not issue except where the act to be done is
purely ministerial, and the legal obligation to perform it is clear.

Moohey vs. Edwards, 22 Vr. 479,
Hugg vs. Ivins, 30 Vr, 139,
Mathis vs. VVoorhees, 52 Vy, 26.

In the circumstances of the present case we think the function of the
Board in approving or disapproving of the lease was not simply ministerial,
nor was the legal obligation to approve the lease clear.

It is conceded that the authority to make the lease is to be found in
Section 64 of the General Railroad act (3 G. S., p. 4248) which provides,
among other things, as follows:

“Any railroad -company of this State may lease its road, or any part
thereof, to any other railroad company, of this or any other State, or may
take a lease of the road, or any part thereof, of any other railroad company
of this or any other State, or may unite and consolidate as well as merge
its stock, property, franchises and road with those of any other company or
companies of this or any other State, or may do both, and after such lease
or consolidation the company or companies so acquiring said stock, property,
franchises and road may use and operate said road and their own road, and
collect fares and freights as provided in the case of companies organized
under this act, but not in excess of the charges on the line of any of the
consolidated companies, and shall not exceed the rates limited by any specnal
act incorporating such company”; &c.

" Now an examination of the lease in question seems to justify the follow-
ing observations:
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The proposed instrument, while adhering to the form of a lease, does not
merely create a leasehold estate. It involves the exercise of the power of
sale. By “article third” the lessor “agrees to assign, transfer and deliver to
the lessee all the cash and other assets, excluding real estate, road and
equipment, and the securities owned by the lessor” as shown by a gemeral
balance sheet statement of June 3o, 1913. By “article eighth” a right is con-
ferred upon the lessee on any thirtieth day of June *“to purchase the motive
power, rolling and floating stock, shop tools and machinery” of the lessor.
And by the same -article it is provided that “such real and personal property
of the lessor as shall not, in the opinion of the lessee, be necessary for the
then present or prospective use of the lessor’s railroads, or for the protec-
tion of the interests of the lessor therein, may with the consent of the
lessor (a majority of whose capital stock is owned by the lessee) and in
accordance with the provisions of any mortgage or mortgages covering the
same, be sold from time to time by the lessee.”

The proposed instrument also involves an undertaking on the part of the
lessor, under “article sixth,” to deliver to the lessee bonds or capital stock,
or both, of the lessor, “as the lessee shall at the time elect and designate in
writing,” in payment of improvements, betterments and additions, which
shall be equal, at the par value thereof, to the cost of such improvements.
betterments and additions. The article further provides that, when bonds
are issued, they “shall be secured by mortgage upon the railroads, property
and franchises of the lessor when required by the lessee.”

Moreover the proposed instrument, though it involves the powers to sell
and mortgage property of the lessor, and to issue its capital stock and bonds
from time to time in the future, in nowise recognizes the necessity of
obtaining the approval of the Board with respect to the exercise of such
powers. -

Now the Public Utility Act (P. L. 1911, p. 374) by section 18 (h) provides
that no public utility shall “without the approval of the board, sell, lease,
mortgage or otherwise dispose of or encumber its property, franchises,
privileges or rights, or any part thereof,” except a sale, lease or other
disposition in the ordinary course of business; and by section 18 (e) provides
that no public utility shall “hereafter issue any stocks, stock certificates, bonds
or other evidence of indeltedness payable in more than one year from the
date thereof until it shall have first obtained authority from the board for
siich proposed issue.”

The foregoing considerations, among others, led the Board to conclude
that an unqualified approval of the proposed instrument would render the
due administration of the Public Utility Act impossible or at least difficult
and hence it withheld its approval.

It will serve no useful purpose to examine into the other reasons
assigned by the Board for withholding its approval. Qur recitation of the
statutory authority upon which the proposed instrument in the form of a
lease rests, and of a few of the provisions of the instrument, and of the
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powers and duties conferred upon the Board by the Public Utility act, are
entirely sufficient to show that the function of the Board with respect to
the approval or disapproval of the lease involved the decision of questions
of law and fact, and was not purely ministerial, and that the legal obligation
to approve the proposed instrument was not clear.

It is not necessary, nor wise, for us to determine on this application that
our interpretation of the provisions of the proposed lease and our application
of the statute thereto are demonstrably correct; they certainly are permissible.
To obtain this writ, the relator must show that the opposite view is clearly
the correct one, and that it has not done.

The position taken by the relator is that the Board is confined to deter-
mining whether the conditions under which the statute authorizes a lease
exist, and whether the statutory procedure has, in all respects, been followed,
and that, if the statute is construed to vest broader powers in the Board, it
delegates legislative power in violation of the constitution. This position
is based upon the mistaken assumption that the proposed instrument involves
the exercise of the power to lease alone. The Public Utility Act does not
delegate to the Board the determination of whether the leasing of the road
of one company to another shall be sanctioned, without prescribing a general
rule by which such Board should be governed in reaching its determination.
On the contrary, the Legislature, by the Public Utility Act, has attached to
the exercise of privileges and powers granted by it the condition that, in
the exercise of such privileges and powers, the determination of the Board
that the limitations and restrictions to which such ptivileges and powers are
subject have not been exceeded, shall be first had. That it may lawfully do.
And it is not only within the power, but is also the duty of the Board to
require that the instrument by which such privileges and powers are pro-
posed to be exercised shall be so framed as to put it beyond reasonable
doubt that such limitations have not been exceeded.

Our conclusion that the mandamus applied for must be denied is not to
be taken as a concession that mandamus is the proper and complete remedy
to obtain the relief sought. The distinction between mandamus and cer-
tiorari should not be overlooked. Mandamus issues to compel, and certiorari
to review, official or judicial action. The order of the Board denying and
dismissing the application is official action by it. Mathis v. Voorhees, 52
Vr. 26; Newark v. Lewis, Com’r., 33 Vr. 218, aff’d 54 Vr. 802 To grant
the relator the relief sought without more would be to compel the Board to
have outstanding two directly conflicting orders. In Interstate Tel. & Tel.
Co. v. Board of Public Utility Commissioners, 86 Atl. 363, certiorari was
employed to review the order refusing the application for leave to issue
bonds and mandamus was applied for to compel approval of the issuance
of the bonds. In Leeds v. Atlantic City, 23 I'r. 332, an office was filled by
mandamus after it had been vacated by certiorari. There is a place in our
practice for a writ having this double function. Whether it can be worked
out by allowing a rule to show cause for a mandamus with the allocatur
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of the certiorari, or by permitting the certiorari to be turned into a rule
for mandamus, may well be considered in a proper case which, for the
reasons stated, this is not.

But for the reasons indicated the application for the writ of mandamus
will be denied, with costs.

No. 122,

In THE MATTER oF THE APPLICATION OF THE CIiTy oF PATER-
soN FOR PERMIsSION To CoNsSTRUCT o CROSSING AT (GRADE
Across THE Tracks or THE Erie RamLroap ar SixTrH
AVENUE, ‘

The crossing of a railroad track by a number of people at a place other
than the lawfully established highway cannot be accepted as a reason for
increasing the number of crossings, unless it plainly appears that the law-
fully established highway crossings are not reasonably adequate, or that the
new crossing will be free from danger incident to the established crossings.

Tt does not appear to be entirely reasonable to ask that legal sanction be
given to a railroad crossing which is being used unlawfully, in order that
the railroad company may be required to maintain a guard for the crossing’s
protection.

Petition for approval of new crossing DENIED,

Edward F. Merrey, for the City of Paterson.
Duane E. Minard, for the Erie Railroad Company.

The petitioner in this matter claims that for a number of
years there has been a demand for the opening of Sixth
Avenue across the right of way of the Erie Railroad Com-
pany. In compliance with this demand the Board of Al-
dermen of the City of Paterson passed, in the year 1904,
an ordinance opening this street. As a result of litigation
over this ordinance, another ordinance was passed in 1908.
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This latter ordinance was sustained on appeal by the Su-
preme Court and the Court of Errors and Appeals.
Notice was served by the city upon the Erie Railroad
" Company, ordering said company to plank the crossing, the
city stating that in default of the company so doing the city
would proceed to do so. The railroad company then ap-
plied to the Court of Chancery for an injunction preventing
the city from planking the crossing. It was alleged, as a
-reason why this injunction should be allowed, that the city
should not plank the crossing until it had permission there-
for from the Board of Public Utility Commissioners. The
injunction was allowed, Vice-Chancellor Howell stating in
his opinion (filed November 11th, 1912):

“As it looks to me the Legislature has by the act in question formulated
a public policy for the State which cannot be controlled, enlarged, restricted,
or varied by the courts; they can only enforce the rule which the Legislature
has prescribed. It was the manifest intention of the Legislature to place the
whole question of railway crossings at grade under the control of a central
body having administrative functions, for purposes of convenience, of
safcty and of uniformity of procedure, and for this purpose the legislative

" body has conferred upon the Board of Public Utility Commissioners plenary
power to act for the protection of the people from such accidents as are
liable to happen at railway crossings. This policy appears in the legislation
pf this State as far back as 1862, and has been continued by a series of
legislative declarations tending to the abolition eventually of grade crossings.
In what is substantially its present form it appears first in the act of 1909,
now repealed (Laws 1909, p. 282), section 3 of which forbade the construc-
tion of any new street or highway across the tracks of any railway company
at grade without the permission of the Board of Railway Commissioners,
and it has been enlarged and extended by the act of 1911, the twenty-first
section of which is hereinaliove quoted at length, so as to include the con-
.struction of highways generally across railways at grade.

“I am of the opinion therefore that the permission of the Public Utilities
Board must be obtained before the crossing can be actually constructed, and
that such permission must be sought by the city for the reason that it is the
moving party.

“T will advise an order for an injunction as prayed.”

Following this decision the Board was asked to permit
the construction of the crossing. In support of the petition
it is contended that large numbers now cross the railroad
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at Sixth Avenue; that the crossing lies in a direct route to
factories where many persons are employed, that if the
crossing is properly planked it can be used with greater
convenience, and if properly protected, with much less risk
than at present. It is claimed that the location of the cross-
ing is a public necessity. The counsel for the City of Pater-
son directs attention in his brief to the attitude of the city
in opposition to grade crossings. The pending application,
it is claimed, is not inconsistent with this opposition because
of the exceptional conditions at the crossing. The Board
does not question that the city brings this application be-
lieving these conditions are such that its application is con-
sistent with its declared policy on grade crossings, and
further believing that this Board can grant permission to
construct the crossing without violating its policy of dis-
couraging the multiplication of erossings at grade.

The Board has considered the testimony taken at the
hearing, and the members of the Board have inspected the
site of the crossing and the location of the adjacent cross-
ings. After such consideration and inspection the Board
is unable to agree with the petitioner. It may be admitted
that a number of persons now daily cross the tracks at
Sixth Avenue, and that this is done because it is for these
persons the most convenient place of crossing; but people
not only here but elsewhere will cross a railroad track at
the nearest accessible place rather than walk to the high-
way crossing. This cannot be accepted by the Board as a
valid reason for increasing the number of places of cross-
ing, unless it plainly appears that the lawfully established
highway crossings are not reasonably adequate, or that the
new crossing for which the Board’s approval is sought will
be free from dangers incident to such established erossings.
It does not appear to the satisfaction of the Board that the
existing crossings are inadequate. The Board is of the
opinion that the crossing for which its approval is sought



RePorts oF Boarp oF PusLic UtiLity COMMISSIONERS. 65

Crossing Sixth Ave., Paterson, over Erie R. R. Tracks.

would be quite as dangerous, if not more so, than the high
ways now used, and that the public safety would rather be
- lessened than increased by diverting travel to a crossing at
Sixth Avenue. It is claimed by the petitioner that there
will be less likelihood of injury at the crossing if the same
is planked than there is at present, because of the liability
of those crossing to stumble over the rails. This could be
said of every place where the tracks of a railroad are
crossed off a public highway. It is further contended that
if the crossing is authorized, a proper gnard will increase
the safety of those now using it. There is no suggestion
by the city that the expense of maintaining such guard, or
any part of such expense shall be borne by it. It does not
appear entirely reasonable to ask that legal sanction be
given to a railroad crossing, which is being unlawfully used,
in order that the railroad company may be required to
maintain a guard for the crossing’s protection.

It does not appear to the Board that conditions in the
case under consideration are so exceptional as to justify
the Board in departing. from its rule heretofore established,
and the petition will be pisMissep. An order will be so
entered.

Dated July 224, 1913.

ORDER.

This application having been duly heard, and the Board
having, on the date hereof, made and filed a report contain-
ing its findings of fact and conclusions thereon, which said
report is hereby referred to and made a part hereof, the
Board’s approval of this petition is withheld, and

It is ordered that the petition be and the same is hereby
DISMISSED.

Dated July 224, 1913.
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No. 123.

GLEN Rock Crvics LEague
vs.
Erie RaiLroap CoMPANY.

Conditions at the grade crossing of Maple Avenue and the Erie Railroad
Company in the Borough of Glen Rock found to be such as to require that
a flagman shall be stationed and maintained thereat daily between the hours
of 6:45 A. M. and 7:15 P. M.

‘ Theodore J. Burgess, for the Company.

The above matter was brought to the Board’s attention
through an informal complaint made by the Civics League
of Glen Rock, in which they urged the need of a watchman
and gates at Maple Avenue and Rock Road, where the Erie
Railroad crosses said streets, and also protection at the
Rock Road crossing of the Erie main line. The letter stated
that at the present time the only protection is an electric
bell at the Rock Road crossing.

The complaint was referred to the Boald’s Inspector,
Charles D. McKelvey, for investigation and report. The
inspector reported that ‘‘Maple Avenue is protected by a
bell. The view at this crossing is bad and should be pro-
tected by a flagman, being a dangerous crossing with large
traffic over it. At Rock Road the view is good, with the
exception that when driving westerly westbound trains can
be seen for a short distance only. There is a good loud
bell at this crossing, which if kept in order, should be suf-
ficient protection. At Rock Road main line the view is
unobstructed. The building spoken of is sixty feet from
the track, and before reaching it there is a good open view.
I do not consider any protection necessary at this cross-
ing.”’ The recommendation made by the inspector was that
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‘““Maple Avenue be protected by a flagman from 6:45 a. M.
to 7:15 p. M., and that the bells at Maple Avenue and Roek
Road be kept in working order at all times.”’

In accordance with the practice of the Board, the above
recommendation was forwarded to the Erie Railroad Com-
pany, and a reply was received from said company under
date of Mareh 17th, 1913, in which it was claimed. that ‘‘ad-
ditional protection of a flagman between the hours referred
to is not reasonably necessary.’”’” The matter was again
referred to Mr. McKelvey for further report and under
date of March 19th, 1913, after making another inspection
of the crossing, Mr. McKelvey in a letter to the Board re-
peated his former recommendation.

On April 11th, 1913, a hearing was held, at which the Erie
Railroad Company was represented. After such hearing
and upon consideration of the entire record in this matter,
the Board is of the opinion and finds that conditions at the
grade crossing of Maple Avenue and the Erie Railroad
Company in the Borough of Glen Rock require, for protec-
tion of the traveling public at said crossing, that a flagman
shall be stationed and maintained thereat daily to give
warning of the approach of trains between the hours of
6:45 A. M. and 7:15 p. M.

An order requiring this will be entered.

Dated August 11th, 1913,

ORDER.

This case having been duly heard and submitted by the
parties and full investigation of the matters and things
involved having been had, and the Board having, on the
date hereof, made and filed a report containing its findings
of fact and conclusions thereon, which said report is hereby
referred to and made a part hereof.
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The Board of Public Utility Commissioners HEREBY OR-
pERS the Erie Railroad Company to station a flagman at
the crossing of its tracks at Maple Avenue in the Borough
of Glen Rock and to maintain said flagman at such crossing
each day in the week between the hours of 6:45 A. M. and
7:15 p. M. .

This order shall become effective August 25th, 1913.

Dated August 11th, 1913.

No. 124,

MorrisTowN AND Ere Ramroap, McEwax BroraERs, INc.,
Unitep Box Boaep Company, Morris SaND CoMPANY
AND Haxover Brick ComMPANY

Vvs.

DELaAwWARE, LacKAWANNA AND WESTERN RaiLroap CoMpany,
PennsyLvaNia RamLroap CompaNy, RariTAN RiveEr Ram-
roAD CompaNY, CENTRAL RamLroap CompaNYy oF NEw
JErsEY, NorRTHERN CENTRAL Ramway, PHILADELPHIA,
BavLTiMORE AND WASHINGTON RatLroap CoMPANY, PHILA-
DELPHIA AND READING RAarLway CoMpaNy, LEHIGH VAL-
LEY Ramwroap CoMmpany, LenicE axp HupsoNn River
Ramwroap CompaNy aAND NEw York anp Lone BrancH
RaiLroap CoMPaNY.

HeLp—That the respondents in this proceeding have failed to bear the
burden of proof imposed upon them by statute to show that the increases in
existing rates, resulting from cancellations for the carrying of traffic, inter-
changed between them, or any of them, and the Morristown and Erie Rail-
road respectively are reasonable and just.

Said increases are disapproved by the Board.

It appears that over cases involving the equitable apportionment of joint
earnings the Court of Chancery has jurisdiction. But it does not follow
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that for that reason this Board is without jurisdiction in the apportionment
of joint rates.

In case such action seemed to this Board imperative for the protection
of shippers, the Board would incline to assume jurisdiction. But it is evident
that the primary task explicitly delegated to this Board concerns the rela-
tions of public utilities with their patrons, rather than the relations of
public utilities, inter se. For this reason the Board in the pending case, so
far as regards divisions of joint rates and car hire equipment, confines itself
to recommendations to the two carriers principally concerned.

E. 0. Stanley, of Pitney, Hardin and Skinner, for Mor-
ristown and Erie Railroad Company, McEwan Brothers,
Inc., United Box Board Company, and Hanover Brick Com-
pany.

=

S
Benjamin F. Jones, for the Morris Sand Company.

John L. Seager, for the Delaware, Lackawanna and
Western Railroad Company.

Edwin J. Bates, for the Pennsylvania Railroad Company.

By petition filed with this Board May 16th, 1913, it was
represented, that the Delaware, Lackawanna and Western
Railroad Company, had cancelled certain through rates
upon traffic formerly handled, under such through rates,
between the Morristown and Erie Railroad Company and
the Lackawanna, and the Lackawanna’s connections. The
petition also represented that the Lackawanna had given
notice of the cancellation of other similar rates. The peti-
tion also represented that as the result of the through rates
cancelled or to be cancelled, there had resulted or there
would result on the traffic affected, combinations of local
rates which were averred to be unjust, unreasonable and
unduly discriminatory in violation of Chapter 195, Laws
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of 1911. Said petitioner further represented that the
resulting rates would work irreparable harm to the peti-
tioners, rendering traffic impossible or unprofitable, and
asked that the respondents, after due hearing and investi-
gation, be required to restore the rates displaced by the
eancellation made or announced.

Accordingly, after notice served on the respondents a
preliminary hearing on the aforesaid petition was had at
the offices of the Board in Newark, on May 19th, 1913, when
petitioners and the principal respondent were represented
by counsel.

The Board thereupon issued an order suspending the
advances resulting from cancellations made or to be made.
pending hearing and investigation of the allegations of the
petition. The original order of suspension ran until July
26th, 1913, and was extended by a supplementary order ex-
tending the suspension until August 19th, 1913. Both
orders issued in accordance with P. L. 1911, Chap. 195, II.
17 (h).

The respondents in their answer to the petition alleged
that the revenue received from the traffic interchanged
with the Morristown and Erie has long been unremunera-
tive, and in part returns-less than the cost of transporta-
tion; that the Morristown and Erie refuses to pay the
regular per diem charge on the equipment furnished by the
Lackawanna, and refuses to accord to the Lackawanna the
proper division of joint revenue. The Lackawanna, there-
fare, asked the dismissal of the petition; the setting aside
of the preliminary order of suspension; and, in case the
preceding requests were denied by the Board, and in oase
joint rates were set by the Board, that the divisions
thereof be also fixed by the Board’s order, and that such
order also establish just and reasonable charges for the
use of the respondent’s equipment furnished to the Morris-
town and Erie.
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Upon the issues thus raised hearings were had as fol-
lows: On June 10th, 1913, at Trenton; on June 20th, 1913,
at Jersey City; on June 26th, 1913, at Newark; and there-
after at Trenton on July 3d, 10th, 17th and 24th. Testi-
mony was iniroduced by both parties, exhibits were sub-
mitted, and on August 5th, 1913, briefs were filed.

1. The Board of Public Utility Commissioners, after due
hearing and due consideration of the testimony and data
adduced, finds and determines that the respondents have
failed to bear the burden of proof imposed upon them by
statute to show that the increases in existing rates result-
ing from the aforementioned cancellations for the carrying
of traffic interchanged between them, or any of them, and
the Morristown and Erie Railroad Company respectively,
are reasonable and just; and further determines that it is
not satisfled that the increases in rates resulting, or that
would result from the cancellation of the aforementioned
joint rates, are reasonable and just; and further determines
that such increases as resulted or would result from the
cancellations aforementioned are unreasonable and unjust.
Upon such determination, the Board of Public Utility Com-
missioners hereby disapproves said increases, resulting or
that would have resulted from the cancellations of the joint
tariffs aforementioned.

It is hardly necessary to discuss at length the question
of the reasonableness and justice of the rates that would
have become effective, upon the cancellation of the joint
tariffs, upon traffic interchanged between the Morristown
and Erie and the Lackawanna and its connections. The
respondents can hardly have expected to maintain the rea-
sonableness and justice of the rates that would have re- -
sulted upon the cancellation of the through joint rates.
Such resulting rates would have been combinations of
locals 8o greatly in excess of the former joint rates as to
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have been prohibitive upon some traffic, and unprofitable
to the shipper upon most of the remainder. )

The presumption of reasonableness which attaches to
rates long established, and generally acquiesced in, would
have to be overcome by the respondent to justify the rates
that would have ensued. The rates now in vogue upon the
Erie and its connections upon traffic interchanged with the
Morristown and Erie would have constituted another un-
surmountable barrier to the justification of the rates that
would have ensued. Moreover, the operation of the can-
cellations referred to would have constituted a territorial
discrimination against shippers on the Morristown and
Erie that could not be justified. At the hearings the Lacka-
wanna admitted itself satisfied with certain joint rates and
the divisions thereof, e. g., on sand and brick, which the
cancellations would have abolished. In view of these facts,
and in view of the complete silence of the respondent’s
brief upon the reasonableness and justice of the rates that
would have ensued upon the abrogation of the joint rates,
whose cancellation was advertised by the Lackawanna,
there can, we think, be no doubt whatever that the finding
of the Board upon this point is correct, and this conclusion
is practically not contested.

The real intent of the Lackawanna in the cancellations
was largely, if not wholly, due to its desire to ventilate its
dissatisfaction with the divisions accorded it and its con-
nections of joint rates with the Morristown and Erie, and
its dissatisfaction with what is claimed to be an unfair and
unjust practice of the latter with reference to payment for
the hire of equipment furnished by the Lackawanna. The
Lackawanna doubtless desires also to demonstrate, if neces-
sary, in court, that its participation in joint rates and in
through route traffic with the Morristown and Erie is a
forced and unwilling participation.
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So far as the complaint of the Morris Sand Company as
to rates on sand to Milburn and vicinity is concerned, we
understand the complainant virtually withdraws his com-
plaint, so long as the present joint rates are maintained.
As these joint rates are virtually reinstated by the Board’s
disapproval of the aforementioned cancellations, we shall
make no order in the premises, unless or until advised that
the existing through rates on sand are disturbed or altered.

2. The Lackawanna in its cross petition for relief asks
that divisions of joint rates be fixed by the Board, in the
event that joint rates are set by the Board.

This raises the explicit issue whether the Board’s power
embraces the compulsory apportionment of joint rates for
intra-state traffic as between the co-operating carriers.

That the Board may fix joint rates appears from P. L.
Chap. 195, II, 16, (c).

The statute provides that the Board shall have power:

“After hearing, upon notice, by order in writing, to fix just and reason-
able individual rates, joint rates, tolls, charges or schedules thereof, as well
as commutation, mileage and other special rates which shall be imposed,
observed and followed thereafter by any public utility as herein defined,
whenever the Board shall determine any existing individual rate, joint
rate, toll, charge or schedule thereof or commutation, mileage, or other
special rate to be unjust, unreasonable, insufficient or unjustly discriminatory
or preferential.”

The petitioners point out that no explicit power is given
by this section to apportion a joint rate amongst carriers
participating in the joint haul. They point out also that
the Interstate Commerce Act, as amended, and the Public
Service Commission Act of New York State explicitly dele-
gate to the respective commissions such power of appor-
tionment of joint rates between the participating carriers.

Petitioners also recite that the Court of Chancery has
undoubted jurisdiction over the divisions of a joint rate,
and cite Sussex R. R. v. Morris and Essex R. R., 20 N. J.
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Eq. 542, as authority for this proposition. Petitioners
claim that even if the Board has power to make apportion-
ment of a joint rate which the Board should create and
establish, the Board’s power of apportionment must lie
dormant where no new joint rate is established, but merely
continues by reason of the disapproval of an increase or
change in an existing rate. On the other hand, it is urged
that the grant to the Board of the power to fix joint rates
necessarily implies the collateral power of apportioning the
same; that without the power to apportion, the power to
fix the joint rate would be nugatory, because of the failure
or refusal of a participating carrier to render the service
for an unknown and uncertain part of the joint rate fixed.

It is also argued that the power of apportioning a through
rate exists because the Board can attain the same result
by a fixation of individual rates, affording each participat-
ing carrier an amount exactly equal to what might be al-
loted to each respectively by an apportionment of the
through joint rate. ' :

It is also urged that the Board’s power under P. L. 1911,
Chap. 195, II, 16, (k), to order such just and reasonable
connections as shall be necessary to promote the conveni-
ence of shippers or property, ete., implies not only power
over the physical means usually employed at junction
points, but extends to the financial divisions of the joint
earnings.

This last contention we are disposed to disallow. The
clause of the statute is apparently spatial or geographical
in its purport, applicable ‘‘at any junction or point of con-
nection or intersection * * *,°? ete. P. L. 1911, Chap. 195,
11, 16, (k).

It appears indisputable that over cases involving the
equitable apportionment of joint earnings the Court of
Chancery has jurisdiction. But it does not follow that for
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that reason this Board is without jurisdiction in the appor-
tionment of joint rates. In the matter of protection at
grade orossings, as the statutes now stand, both the Court
of Chancery and this Board apparently have jurisdiction,
though that Court, in one case, has remanded a case of
that character to this Board for determination in the first
instance.

Nor, do we decide that this Board cannot take jurisdic-
tion of the apportionment of a joint intrastate rate. In
case such action seemed to this Board imperative for the
protection of shippers, this Board would incline to assume
jurisdiction in such a case. But it is evident that the
primary task explicitly delegated to this Board concerns
the relations of public utilities with their patrons, rather
than the relations of public utilities inter se. - For this rea-
son we shall, for the present, in the pending case, so far as
regards divisions of joint rates, and car hire equipment,
confine ourselves to recommendations to the two carriers
principally concerned. If they agree to the recommenda-
tions, the dispute is ended. If either of them begins a suit
in equity, our conclusions are at the disposal of the Court
to make such use of as the Court may see fit. If they do
ncither, and either party renews the proceeding before this
Board, showing clearly that injustice or unreasonableness
results from conditions within the Board’s jurisdiction to
remove or alter, the Board will determine the matter as the
status of the case requires.

3. In the matter of divisions of joint through rates be-
tween the two carriers principally concerned we find and
determine that the new divisions proposed by the Lacka-
wanna are not equitable to the Morristown and Erie; and
on the evidence adduced we find and determine that, except
as indicated below, the substitution of other divisions for
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those in vogue before the cancellations made or announced
by the Lackawanna is not warranted.

The exception to which we have referred above refers
to the rates on car lot paper stock from Orange and New-
ark to points on the Morristown and Erie. Out of a rate of
90 cents per 100 pounds, the Lackawanna receives but forty
cents. There prevails in general, as far as this traffic is
concerned, a division of the joint through rate which ac-
cords half or more of the joint rate to the Lackawanna.
There appears no reason for a reversal of the proportions
as regards the 90-cent rate between Newark and Orange
and points on the Morristown and Erie. At one of the
hearings the petitioners themselves evinced surprise at the
existing division of this rate, and practically conceded that
it was a mistake.. (Testimony, July 8th, 1913, pp. 34, 35.)
We shall expect the Morristown and Erie hereafter to agree
to accept 50 per cent. of this rate; and failure on their part
so to do, will be followed by a mandatory order on the part
of this Board designed to effect an equal division of the
90 cents per 100 pounds on car lot paper stock between the
points indicated. : .

With the exception above noted, we rRecoMMEND to the
carriers concerned to continue the divisions of joint through
rates in force prior to the cancellations above referred to.
Our reasons for our conclusions herein and our resnlting
recommendation are as follows:

In the first place, the divisions proposed by the Lacka-
wanna are ex parte. There is not here the same excuse or
reason as for the Lackawanna’s proposals in the matter
of per diem. Those are also ex parte; but in the latter case
the Lackawanna is proposing the car hire for the equip-
ment owned or furnished to the petitioners by itself alone.
Whereas, as regards joint through rates, these are the joint
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product of both carriers, and each party is equitably en-
titled to a voice in any scheme for their division.

In the second place, the divisions which the Lackawanna
propose for the apportionment of joint through rates in-
volve a block shorter than any other we are advised of. As
is well known, where a short line road which performs
switching service unites with a longer line for a joint haul,
it is customary to arrange a block basis upon which to
apportion the joint earnings. The short line road is com-
monly allowed a constructive block in excess of the actual
mileage traversed -on the short line. Such blocks are not
infrequently of 25 miles in length, despite the fact that the
actual haul on the short line may be but a fraction of 25
miles. The evidence disclosed no case in this territory
where the block allowed the short line is less than 25 miles.
Thus on the Raritan River Railroad (12 miles in length),
divisions with its connections, the Pennsylvania and the
Central of New Jersey, are upon the basis of a 25-mile
block. (Testimony, July 17th, 1913, pp. 1, 2, 3.) Upon the
Wharton and Northern (15 miles long) on business originat-
ing on the Central and Susquehanna, the Wharton and
Northern is allowed a constructive mileage of 30 miles.
(Testimony, July 24th, 1913, p. 12.) The Erie, which con-
nects with the Morristown and Erie at Essex Fells, has
always made rates with the latter on a block basis, allow-
ing the Morristown and Erie a constructive mileage, or
block of about 40 miles, and allows the latter 40 per cent.
of joint through class rates on a two-block haul. (Testi-
mony, July 10th, 1913, p. 34.)

We are not unmindful of the fact that the Raritan River
Railroad is not allowed by the Central of New Jersey the
advantage of an equal division on a two-block haul so far
as the 25-mile block covers Newark and Jersey City, but on
joint rates to these two points which are excepted from the
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normal rule of equal divisions (where one block is traversed
by each carrier) 40 per cent. of the joint rate goes to the
short line road. (Testimony, July 17th, 1913, p. 4.) Even
more striking is the arrangement between the Central and
the New Jersey and Pennsylvania, by which the latter road
obtains 50 per cent. of joint through rate to Jersey City
(44 min.) or to Phillipsburg, although nominally the shorter
road has a constructive block of but 25 miles. (Testimony
of July 24th, 1913, p. 9.)

It appears then that the scheme of division submitted by
the Lackawanna would allow the Morristown and Erie the
benefit of a 40 per cent. division where the haul on the
longer road (Morristown to South Orange) is no more than
approximately 16 miles. On longer hauls on the longer line,
the Lackawanna proposed that at least 65 per cent. of the
joint rate shall be its share. The 75 per cent. division,
claimed by the Lackawanna on joint traffic from the Una-
dilla Valley, has apparently never been conceded by the
latter, and the flat allowances per car on the South Buffalo
Railroad and on the Northampton and Bath Railroad seem
to involve an arrangement foreign to the case at issue.

Viewed, therefore, in the light of the normal lengths of
constructive blocks adopted for divisions of joint through
rates, as well as in the light of the percentages commonly
allowed the short line on joint hauls over such blocks,
actual or constructive, the Lackawanna’s proposed basis
for division is more onerous than those commonly in vogue.
For this reason we regard it as inequitable to the Morris-
town and Erie.

The Lackawanna has recounted the difficulties incident to
freight traffic over the Morris and Essex Division, a com-
mutation line primarily, and the heavy terminal expenses
involved in carrying traffic over this line. But congestion
seems, if anything, as serious on the Morristown and Erie;
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and the real issue is not illuminated by testimony, to wit,
the changes in operating ratios between the two carriers
since the original divisions were agreed upon. So far as
we can learn from the testimony, it does not appear that
the Lackawanna’s expenses per ton as compared with its
earnings per ton on this joint traffic have become relatively
more unfavorable than the Morristown and Erie’s expenses
per ton as compared with its revenue per ton on the same
traffic. :

The Lackawanna contends that the Morristown and Erie
contents itself with a less revenue per ton on three (3) line
hauls than it obtains from similar traffic interchanged
directly with the Lackawanna, the service on the Morris-
town and Erie being the same in both cases. The lesser
revenue accruing on the three (3) line haul is a class rate
arbitrary, derived from traffic carried a longer distance
than traffic interchanged directly with the respondent. The
joint rate on paper stock and box board between the two
carriers mainly concerned, however, is historically a rate
originally akin to a special commodity rate. The class
rate is ordinarily higher than a commodity rate, and the
higher class rate arbitrary received by the Morristown and
Erie may possibly be explained on this ground. The
Lackawanna receives on the through line haul more per ton
than on the traffic directly exchanged with the Morristown
and Erie. But the fact that these arbitraries are seemingly
out of joint with the divisions on traffic directly inter-
changed would, a priori. impeach the arbitrarics to the
same extent that the arbitraries impeach the divisions on
traffic directly interchanged.

The more essential issues involved are whether the
revenue acoruing to the Lackawanna under its divisions of
the joint through rates with the Morristown and Erie have
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been unremunerative, or have been less than the cost to
the Lackawanna.

We are not convinced that the evidence submitted estab-
lishes these facts.

Mr. Learoyd’s testimony on July 8th, 1913, was to the
effect that the 30-mile haul of strawboard to Hoboken,
affording on the average $12.50 revenue to the Lackawanna,
was not ‘‘exceedingly profitable’’ (p. 18). He expressly
declined to pronounce it ‘‘unremunerative’’ (p. 18). He
testified it did not afford ‘‘the average profit on the average
traffic’’ on the Morris and Essex Division (p. 19). It
appears from his testimony that on this division for a 58-
mile haul the average revenue is about 114 cents per ton a
mile (p. 21). But gauged by this average, the ton-mile
revenue to the Lackawanna on paper board to Hoboken is
not inadequate, being approximately 1.6 cents, and even
higher per ton mile to Newark and Orange. The revenue
per ton on boxboard to Newark (22) miles appears to be
0245 and to Orange .029 cents. What allowances should
be made in comparing an-average 58-mile haul with the
shorter haul between Morristown and Hoboken, Paterson,
Newark and Orange, respectively, we do not know. There
is nothing in the evidence to enlighten us on this point. But
whether the ton-mile rate be computed on boxboard, paper
stock or commodities in general, we cannot find that the
actual revenue falls below the stated average per ton-mile
on this division. In most cases it is notably in excess of
the average revenue of 114 cents per ton-mile.

The respondent’s witness, Mr. Learoyd, testified (Testi-
mony of July 8th, 1913, 10-36) that the average terminal
expense per car is about $7.50, and that where the Lacka-
wanna’s revenue per car, as on paper stock between
Hoboken and Morristown is only $6.00, loss results to the
respondent. There is no evidence, however, to show how
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this $7.50 terminal cost per car is calculated. Moreover,
the witness assented to the proposition that no rates for
traffic between Hoboken and Newark are remunerative to
the Lackawanna. He testified:

* “We don’t consider any traffic from New York or Hoboken to short-haul
territory in New Jersey is remunerative, based on the cost of operation, as
far out as Summit.” (Testimony of July 8th, 1913, p. 34.)

The same witness testified (p. 26) that the Lackawanna
was no longer desirous or willing to meet the competition
for the traffic of the Morristown and Erie, which it was
ready to meet in 1904.

The conclusion fairly to be drawn from this testimony
seems to be that the Lackawanna desires over this division
to carry primarily the traffic that affords the maximum
net revenue; that it is not so much a question with the
carrier whether traffic can be carried at the average rate
per ton-mile, but whether the traffic is productive of the
maximum of net profit. .

It is, perhaps, not surprising that railroad officials in-
sensibly adopt this attitude towards traffic. It is, never-
theless, incompatible with the obligation of a public carrier.
The railroad is primarily and essentially a public highway.
It is owned and operated by means of private capital upon
which a proper return is allowed by the State. The State
thereby is freed from the direct administration of these
avenues of travel. But the maximum of profit to the oper-
ating company is and must remain subordinate to the
maximizing of facilities for traffic over these public high-
ways. This Board cannot tolerate the doctrine that traffic
which seemingly accords to the carrier its average of
revenue shall be discouraged from traversing a public high-
way, because a carrier can enhance its net earnings by
shunting this traffic upon other lines of transportation.
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The plea for higher rates or larger divisions thereof for
the chief respondent is based in part on the respondent’s
having borne the burden of shrinkages in rates in the past.
Such shrinkages, however, were largely due to the compe-
tition of the Erie, and the competition of the Erie was
precipitated originally by the respondent’s demand on the
Morristown and Erie for a larger share of the then joint
earnings. Prompted by the fear which such a demand
inspired, and advised by no less sagacious and experienced
counsel than the late Edward M. Sheppard, the Morristown
and Erie hastened to extend their line to the Erie’s rails.
The shrinkage, therefore, which the Lackawanna cites was
a shrinkage the responsibility for which rests largely on
the Lackawanna itself.

From whatever point viewed, the contention that the re-
spondent and its connections are entitled to greater sums
out of the joint earnings on traffic interchanged with the
Morristown and Erie appears to us unsubstantiated. In
commerce, as well as in law, there is a considerable province
in which deference should be shown to the doctrine of stare
decisis. We are not disposed to disturb these rates of long
standing, to which industry and commerce alike have be-
come accustomed.

4. In the matter of car hire equipment, after careful
consideration of the evidence and data submitted, the
Board finds and determines that the present allowance made
by the Morristown and Erie of mileage at the rate of 6 mills
per mile on equipment furnished by the Lackawanna is
insufficient, inadequate and inequitable, and RecomMENDS to
both carriers to adopt a modified system of per diem pay-
ments such as is outlined below, and to apply the same in
settlement of pending claims.

It seems unnecessary here to pass upon the question
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whether the Board’s jurisdiction as to per diem charges
extends to such charges on cars engaged in interstate com-
merce. We are contenting ourselves in the first instance
with a recommendation to the two carriers, intended to
effect an equitable arrangement between them, irrespective
of the Board’s technical jurisdiction. It has been held that
demurrage is in part compensation to the carrier, and in
part a penalty to secure the release of equipment (I. C. C.
Reports, Vol. XXV, p. 315). Should per diem be similarly
held to be in part compensation to the carrier, per diem on
cars employed in interstate service might be found to be
beyond our jurisdiction. On the other hand, the case of
Chicago, Milwaukee and St. Paul R. Co. v. Becker, 32 Fed.
849, may be cited to the effect that a State commission may
regulate switching charges, for it is a local service and has
no reference to interstate shipments. Michie v. N. Y., N.
H.£H.R.R.,151 F. R., 694, seems to imply that a per diem
charge is strictly rental.

Car hire equipment on the basis of the ordinary mileage
payments of three-quarters or three-fifths of a cent per
" mile of haul is equitable only upon hauls of considerable
length. Under any circumstances mileage fails to act as a
spur to provoke the prompt return of equipment. ‘

Per diem payments at the rate of 45 cents per day per
car, as provided by the regular per diem rules of the
American Railway Association, have the merit of acting as
an increasing incentive to the prompt return of equipment.
The strict application of the rule, however, to short line
roads upon which a large amount of switching service is
performed, and where the short line is unable to obtain
long haul revenue, is recognized as inequitable to the short
line roads. Accordingly the rigor of the rule is tempered
to short line roads, whereby a switching reclaim, or free
time, is allowed short lines by agreement with the long line
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connection. The qualification just referred to is worded
as follows, under Rule 5:

“An arbitrary amount for each car in switching service may be reclaimed
by the switching line from the road for which the service was performed.
This amount shall be based upon the average number of days actually re-
quired, and determined by the roads directly interested for each local
territory.”

As testified by Mr. Learoyd, respondent’s witness,

“Exceptions (to straight per diem) are made in the case where a switching
carrier receives a revenue so low (per car) that it does not enable him to
pay per diem.” (Testimony of June 26th, 1913, p. 28.)

The suggestion that short lines should procure sufficient
equipment to provide for traffic originating on their rails,
and thus obtain from connections per diem equivalent to a
straight payment of per diem by short lines on foreign
equipment, seems hardly practicable. The per diem is far
less than the average daily car earning per day. The short
line’s equipment would seldom be on its own rails; and
when on foreign rails would be subject to heavier wear and
tear, owing to the long haul on connections, than foreign
equipment undergoes on the short haul on the short line.

The Morristown and Erie have no car equipment of their
own. They prefer to avail themselves of the equipment
furnished by connecting lines, the Lackawanna and Erie.
The Morristown and Erie thus escape a very considerable
capital outlay (variously estimated by themselves at from
$30,000 to $150,000). While there is some justification for
short lines not providing themselves with extensive car
equipment, or for keeping such equipment as they do own
upon their own rails, it is nevertheless only equitable that
they shall pay reasonable car hire upon other carrier’s
equipment which the short line railroads use. Particularly
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is this true of such companies as collect demurrage upon
equipment belonging to other carriers. This is true of the
Morristown and Erie. Its annual report filed with this
Board shows that the Morristown and Erie in the fiscal
year ending June 30th, 1912, collected $1,448 demurrage.
The same report apparently does not indicate what was
paid out during the same year by way of mileage to the
carriers owning said equipment. But if the petitioner’s
exhibit, p. 5, of July 17th, 1913, be taken as a basis, we find
the total mileage accrued in two typical months to be
$133.36. Multiplying this by six, we obtain an annual
mileage compensation accruing to its connections of $800.16.
It is certainly anomalous that the Morristown and Erie
shall first omit to provide itself with equipment, drawing
on its connections for the same, and then collect from con-
signees on overtime detention almost double what the Mor-
ristown and Erie accords its connections for the entire time
such equipment is borrowed.

Such an arrangement is neither just nor equitable, and it
is quite easy to see how it provokes and justifies the annoy-
ance and irritation of the long line connection. The pro-
posal made by the Lackawanna is that on Lackawanna
equipment furnished to the Morristown and Erie, the latter
pay per diem with two days’ allowance of free time on a
single load, and four days’ allowance of free time when a
car is received under load and redelivered under a return
load. To this the Lackawanna adds that the Morristown
and Erie be required to pay straight per diem on all foreign
equipment delivered upon the latter’s connecting tracks.

It appears that a not inconsiderable part of the foreign
equipment loaded by the Lackawanna upon the Morristown
and Erie consists of cars carrying traffic which originated
on the Lackawanna. Thus petitioner’s exhibit 3 of July
24th, 1913, shows that during the typical months of Janu-
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ary and April of this year, of 362 cars delivered by the
Lackawauna to the Morristown and Erie, 44 were foreign
equipment loaded with merchandise originating on Lacka-
wanna rails. It appears to us indisputable that if the
_Lackawanna finds it convenient to utilize foreign equipment
~to load with merchandise traffic originating on its own rails,
instead of employing its own equipment for this purpose,
such cars should be assimilated, so far as per diem charges
are concerned, to the Lackawanna’s own equipment. On
such foreign equipment the per diem reclaim, or free time,
should be allowed exactly as on the Lackawanna’s own cars.

There appears to be no clearly defined rule of equity by
which the allowance of free time to short lines equipment is
determined. Among the relevant considerations would
appear to be the average car revenue to the short line, the
average reasonable detention of cars on the short line, and
the net inecome of the short line. In the present case there
is also to be considered the fact that the Erie, the other
connecting line with the Morristown and Erie, will be en-
titled to as equitable per diem treatment as the Lackawanna.
Still another question arises as to the different treatment, if
any, to be accorded foreign equipment in the matter of per
diem, where said equipment comes over the short line’s
immediate connection from a point of origin upon a third
road.

The average car earnings of the Morristown and Erie on
traffic interchanged with the Lackawanna for March and
April, 1913, were represented by the respondent to be $8.66
per car. (Exhibit R 4, July 24th, 1913.)

The respondent tried to show that even this was a mis-
leading average which would be raised considerably by the
exelusion of certain traffic and by the consolidation of less
than carload lots. The Morristown and Erie (Ex. p. 9,
July 17th, 1913) gives the ear earnings for all ears re
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eeived from the Lackawanna during Mareh and April, 1913,
as follows:
350 cars, loaded and empty, $2,248.88—46.42 per car.

254 cars, loaded, $2,248.88—$8.85 per car.

For cars delivered to the Lackawanna:

- 932.cars, loaded and empty, $2,176.81—$4.09 per car.

357 cars, loaded, $2,176.81—$6.09 per car.

All cars received and delivered.

882 cars, loaded and empty, $4,425.69-—$5.02 per car.

611 cars, loaded, $4,425.69—47.24 per car,

The average detention time on cars furnished the Morris-
town and Erie by the Lackawanna appears to be 4.92 days
per car, according to exhibit, p. 3, July 17th, 1913. The
allegation that irregular deliveries, or bunching of cars by
the Lackawanna, contributes to this detention period, was
disproved. We are not satisfied, however, that the re- .
spondent’s contention that detention time could be consid-
erably reduced by consolidation of L. O. L. traffic by the
Morristown and Erie is established. .

Assuming that the Morristown and Erie in two cases out
of three obtained earnings on two loads per car, and in one
case out of three obtained earnings on one load per car, the
average earnings per car load would be about $6.50. If we
assume that the actual detention is a necessary detention,
and amounts to approximately five days on this traffic, full
der diem would absorb $2.25 per car. Such an absorption
of gross revenue is readily seen to be excessive.

On the other hand, the mileage basis of payment would
accord the Lackawanna about 5 cents per car irrespective
of the time it is detained on the Morristown and Erie’s
rails. This is about one cent per day. In exceptional cases
the detention runs as high as 27 days. (Bx. R. 4, June
26th, 1913.) The longer the detention the higher is the
demurrage accruing to the Morristown and Erie, while the
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Lackawanna’s mileage becomes infinitestimal. The mileage
allowance is grossly unjust to the latter.

The switching reclaim, or free time deducted from
straight per diem is to be based, according to the rule of the
American Railway Association, ‘‘upon the average number
of days actually required’’ (in switching and similar service
upon the short line connection).

There seems, however, to be sound reason for differenti-
ating between the free time allowance on cars arriving
under load and returned empty, and cars arriving under
load and redelivered under a return load. The Lacka-
wanna proposes to allow on its own equipment free time
periods of 2 days and 4 days, respectively. The Morris-
town and Erie demands 3 days and 6 days, respectively, on
all cars irrespective of ownership.

5. An allowance of 3 days free time for a single load and
4 days free time on a double load, with one day free time
on foreign equipment (foreign equipment to be comstrued
as cars not belonging to the Lackawanna and cars whose
haul did not begin on the Lackawanna’s rajls; and the per
diem being the present 45 cents per car), appears to us
fairly well to meet the equities in the present case.

The considerations supporting this award are as follows:

First: On the road whose general situation most nearly
approaches the Morristown and Erie’s, to wit, the Raritan
River Railroad, the per diem allowances with its two long
haul connections, the Pennsylvania and the Central of New
Jersey, are three days and four days, respectively, appar-
ently without regard to single or double loads. (Testimony,
July 17th, 1913, pp. 3, 4.) ' '

Second: The stricten exaction of per diem on foreign
equipment is customary, to reimburse the long line connec-
tion for its out of pocket expense to the foreign road. It
is true that no free time on foreign equipment is allowed by
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the Pennsylvania to the Raritan River. But this is ex-
plained by the fact that the Pennsylvania furnishes a far
greater percentage of its own cars to the short line than
does the Central of New Jersey. (Testimony, July 17th,
1913, p. 19.) The latter allows to the Raritan River one
day free time on foreign equipment moved upon the rails
of the short line. The New Jersey and Pennsylvania is
billed by the Central of New Jersey for per diem on foreign
equipment moved on to the latter’s rails. The Rahway
Valley is allowed by the Central of New Jersey as much as
three days free time on the latter’s equipment. On foreign
equipment the shorter line accounts to the owner direct.
(Testimony, July 24th, 1913, p. 3.) Similarly, the Wharton
and Northern pay the Central of New Jersey, and the
Lackawanna full per diem on foreign cars. (Ibid., p. 3,11.)

Third: Free time allowance somewhat less than the aver-
age actual detention is proper in the interest of good rail-
roading, and should act as an incentive to a short line in
expediting return of equipment.

Fourth : Payments on the basis indicated would not be an
undue charge on the revenues of the Morristown and Erie.

In this connection it may be said, obiter, that this Board
would not give countenance of any arbitrary raising of per
diem that would operate to extinguish the net revenue of
short line roads. These short lines have their proper role
and function, and are entitled to protection against any
attempt, should the attempt be made, to crush them, under
an arbitrary advance of per diem charges.

But payment by the Morristown and Erie on the basis
above indicated would not have a disastrous effect.

It is quite apparent that the Morristown and Erie has
exaggerated the amount of per diem that would be required
of it, even under the Lackawanna’s proposals. In Exhibit,
p. 6, July 24th, 1913, there is no allowance made for the four
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days free time on a car carrying an inbound and an out-
bound load.

In this exhibit, the Morristown and Erie computes the
annual per diem accruing to the Lackawanna at $2,692.98.

By contrast, the actual bills rendered by the latter for per
diem from June, 1911, to January, 1913, both inclusive,
amount to $2,146.05, or $1,287.66 per year.

It is much more probable that a bill rendered by the payee
for actual service performed more nearly measures the
charge than an estimate based on partly mistaken premises
by an apprehensive payer.

Even the annual per diem account to be rendered by the
Lackawanna would be reduced by our award, by reason of
assimilating foreign ears loaded on the Lackawdnna’s rails
to Lackawanna equipment, and by reason of allowing three
days instead of two days on a car carrying a single load.

‘For the two months of January and April, 1913, of 362
cars delivered the Morristown and Erie, 42 were foreign
cars whose load originated on the Lackawanna rails. If
this is a fair average, there would be in a year something
like 252 cars of this character on which full per diem under
our award would not have to be paid. The full per diem,
on an average of five days detention, would amount to $567.
Assuming that this block of cars required per diem pay-
ments on an average of three days instead of five days,
there would be a decrease in per diem aceruing of $226.80.
This amount deducted from the annual amount billed would
reduce the Morristown and Erie’s annual charges to
$1,060.80. The three-day allowance would certainly bring
the sum below $1,000.

In round figures, our award would apparently require the
Morristown and Erie to pay not more than $1,000 a year
ear hire to the Lackawanna for equipment, an amount not
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excessive either in consideration of the cars furnished or
of the annual net earnings of the short line.

It was contended by the Morristown and Erie that an
allowance for per diem to the Lackawanna would imply an
allowance also to the Erie for equipment furnished by the
latter. This is true, and, therefore, before considering the
effect of our award upon the net earnings of the short line
some attention must be paid to the possible amount of such
payment.

In the first place, it does not appear that the Erie has
demanded such an allowanee; and, in view of the admission
by the Morristown and Erie that they divert all possible
traffic to the Erie, it may well be that such traffic preference
may temper any claim which the Erie might make.

In the second place, the Erie equipment on the Morris-
town and Erie appears to be something less than three and
a half times the Lackawanna’s. If this flat basis were
taken, and even $3,500 annually were paid for such car hire
to the Erie, the remaining net earnings of the Morristown
and Erie would still be substantial.

It was pointed out that the average detention on FErie
equipment was greater than on Lackawanna equipment;
and this, it might be urged, would increase the payment due
the Erie. On the other hand, the greater detention was
specifically attributed to the Erie’s heavy deliveries of cars
to the Morristown and Erie, especially of paper stock (Tes-
timony, July 10th, 1913). And, furthermore, the propor-
tion of foreign cars loaded by the Erie upon the rails of the
short line carrier is much less than the proportion of foreign
ears received from the Lackawanna. Thus in January and
April of this year, of 357 cars received from the Lacka-
wanna, 209 are classed as foreign (Exhibit, p. 6, July 24th,
1913) ; whereas of the 1,166 cars received from the Erie only
364 were foreign (Exhibit, p. 7, July 24th, 1913).
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We may well leave the computation of the per diem allow-
ance due the Erie until the latter makes demand for the
same. Our preliminary canvass confirms us in believing
that under the most extreme circumstances it cannot fail
to leave substantial net earnings to the Morristown and
Erie.

The total operating revenue for the year ending June
30th, 1912, reported by the Morristown and Erie to this
Board was $92,103.49. The operating expenses reported
were $54,563.36. The net operating revenue was, there-
fore, $37,540.13. Other income, including $1,448 demur-
rage, was reported as $2,097.04. After taxes, interest on
the bonded debt and other interest were deducted, the net
corporate income was $14,709.65.

The provision in the mortgage securing the bonds that
ten per cent. of the gross earnings shall be paid annually
into the sinking fund, we do not regard as constituting a
fixed charge properly to be taken account of in determining
a fair return on the Morristown and Erie’s property, used
and useful in rendering service to the public. It is an alto-
gether anomalous provision, affording unwonted protection
and security to the bond holders, and would result, taken in
connection with five per cent. bond interest, in the fiscal
year above mentioned, to over 8 per cent. on the principal of
the bonded indebtedness. '

That the road has not fully met this sinking fund provi-
sion in the past is no reason for regarding it as an earning
to which the road has an imprescriptible right. The acqui-
escence of the bond holders in such partial failure, and the
voluntary policy of the company in applying portions of the
net available corporate income to purchasing additional ter-
minal and other property instead of meeting the sinking
fund requirement of the mortgage, all go to justify the non-
inclusion of the sinking fund provision as a fixed charge that
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must be provided out of income before available free income
is computed for paying due car hire.

It appears that the Morristown and Erie was practically
built from the proceeds of the bonds amounting to $300,000,
and that the $400,000 stock was practically water.

The State Board of Assessors, in its Report for 1912
(Part I, p. 741), put an aggregate assessed valuation upon
the company of $335,802, including therein $54,362 for fran-
chise. Without contending that a tax valuation is identical
with a base for rate making it is clear from the testimony.
as to the road’s cost (Testimony, July 17th, 1913, p. 84 Sq.)
that its present fair value for rate making is nowhere near
the aggregate of the face of securities. If the shareholders
were allowed an equity in the property at the present time
of $100,000, it would be about that amount more than they
ever invested in cash or its equivalent, and would fully
measure, and probably largely exceed, the base upon which
(after all operating expenses, taxes and interest have been
paid) they are entitled to a reasonable return or profit.

The net earnings, during the year ending June 30th, 1912,
were approximately $15,000. If per diem for car hire
should amount to no more than would leave two-thirds of
that amount as available to the shareholders, it is certain
that they would receive a fair return on the fair present
value of their equity in the property.

For the above reasons we rRecoMMEND the two carriers
principally concerned to adopt the per diem arrangement
outlined supra at the head of paragraph five and there
underlined.

. Dated August 18th, 1913.
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No. 125,

IN THE MATTER oF THER APPLICATION oF THE Ocgmax CiTy
ErLectaic LicET COMPANY FOR APPROVAL OF ORDINANCE
No. 47, Passep By THE ComMissioNers or Ooran Crry,
May 224, 1913.

Jno. D. McMullin, Frank S. Katzenbach, Jr., and W. F.
Millikin, appeared for the Company.

The Ocean City Electric Light Company petitions the
Board for approval of an ordinance, passed May 22d, 1913,
by the Commissioners of the City of Ocean City.

The pertinent sections of the ordinance are as follows:

Section 1. That the rights, privileges and franchises for the use of the
streets, avenues, parks, highways, alleys and other public places in the said
city, both above and below the surface thereof, for the transmission of
electric current for light, heat and power, as granted by ordinance approved
by the Mayor of the Borough of Ocean City on November 1st, 1892, and
the ordinances amendatory thereof and supplemental thereto, be and the
same are hereby ratified and confirmed in the said Ocean City Electric Light
Company, its successors and assigns, for a period of fifty years from this date,

Section 2. That no failure to comply with the provisions of the afore-
said ordinance of November 1st, A. D. 1892, by one of the companies
therein mentioned or referred to shall work any forfeiture of the rights,
privileges or franchises of the other company therein mentioned or re-
ferred to.

Section 3. That this ordinance shall take effect immediately.

The petition is filed under Section 24 of the Publis Utility
Act (P. L. 1911, p. 13), which section is as follows:

“No privilege or franchise hereafter granted to any public utility as herein
defined, by any political subdivision of this State, shall be valid until ap-
proved by said Board, such approval to be given when, after hearing, said
Board determines that such privilege or franchise is necessary and proper
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Sor the public convenience and properly conserves the public interests, and
the Board shall have power in so approving to impose such conditions as
to construction, equipment, maintenance, service or operation as the public
convenience and interests may reasonably require.”

The proof shows that the statutory formalities prescribed
by the Limifed Franchise Act were complied with in the
- passage of the ordinance. The purposes of the ordinance
are suceinetly stated by counsel for the petitioner to be, first,
to ratify and confirm the rights of the Ocean City Electric
Company in the streets of the City of Ocean City; second, to
himit the term of these rights to fifty years; and, third, to
divorce the Ocean City Electric Light Company from the
Ocean City Electric Railway Company, in respect to their
several rights in the streets of Ocean City, so that no failure
on the part of either of said companies might work a for-
feiture of the franchises of the other.

It appears from testimony taken at the hearing upon the
petition that on November 1st, 1892, Ocean City was as to
its corporate form a borough. It passed, on that day, an
ordinance entitled ‘An Ordinance to grant a location for
tracks for an electric railway within the corporate limits of
the Borough of Ocean City, and to provide light, heat and
power for said Borough and the inhabitants thereof.”’

The sections of the ordinance so adopted, pertinent to this
application are as follows:

“Section 1. Be it enacted by the Mayor and Council of the Borough of
Ocean City, that consent is hereby given to such company or companies as
may be formed and incorporated by Fzra B. Lake and his associates, to locate
the tracks of a street railway within the corporate limits of said borough, as
follows.” (Then follows route of street railway.)

“Section 7. And be it enacted that consent is hereby given to the said
ecompany or companies to erect poles and construct conduits and to string
wires, in the streets, sleys, avenues and lanes of the said borough, for the
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purpose of furnishing electric light, heat and power to the borough and
inhabitants thereof.”

“Section 8. And be it enacted that the said Borough Council hereby agrees
with said company to accept enough of the electric light aforesaid of (1200)
twelve hundred candle power to amount to the sum of two thousand (2000)
dollars per annum, and pay forty cents per night for each and every light
kept burning from sunset to sunrise, and thirty cents for those kept burning
from sunset until twelve o’clock midnight, payable semi-annually, and that
they agree to take the said lights to the said amount of two thousand dollars
for at least ten years, and the said price of said lights not to change for
fifteen years, providing the said company lights the city hall and buildings
of said borough free of cost to said borough, and pay all expenses of wiring
and switchboards or connecting * * *¥

“Section 10. And be it enacted that this ordinance shall become null and
void without repeal or notice at the expiration of one hundred days from
the date of its enactment, unless within that period a bona fide company or
companies shall be legally incorporated by the said Ezra B. Lake, his as-
sociates or assigns, under some valid law of this State, which corporation
shall speedily prosecute the work herein provided for, and unless within
two hundred and thirty (230) days from the date of said enactment, the
said road shall be in actual successful operation from the beginning point
over the said route, designated as far southward as Sixteenth Street, pro-
vided the work is not delayed or obstructed by adverse litigation, the time
which such obstructions continue to be added to the said two hundred and
thirty days (230) allowed for the completion of the work.”

“Section 12. And be it enacted that upon the incorporation of said com-
pany or companies, and before it shall proceed to take any rights or to
construct any works under the provisions of this ordinance it shall file with
the clerk of said borough a written acceptance under its corporate seal and
duly acknowledged, which acceptance shall provide that said company or
companies shall not in any manner question or contest the legality of this
ordinance or any provisions thereof, but will accept the same with all the
binding force of a contract so far as said company or companies are con-
cerned and proceed wholly thereunder.”

The Ocean City Electric Company was organized Febru-
ary 3d, 1893, under the General Corporation Act of this
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